CITY OFVENTURA

ADMINISTRATIVE REPORT

Date: December 7, 2011
Agenda Item No.: 15
Council Action Date: December 12, 2011

To: RICK COLE, CITY MANAGER
From: SHANA EPSTEIN, VENTURA WATER GENERAL MANAGER

Subject: SANTA CLARA RIVER ESTUARY SETTLEMENT AGREEMENT

RECOMMENDATION

Approve memorandum of settlement and direct City Manager to prepare and execute a
Final Settlement Agreement and Consent Decree in substantial conformance with the
Memorandum of Settlement for the Santa Clara River Estuary.

PREVIOUS COUNCIL ACTION

April 27, 2009 — Approved a professional services agreement with Carollo Engineers to
conduct the Ventura Water Reclamation Facility's (VWRF) Special Studies for the Santa
Clara River Estuary (Estuary), to be completed over three years, as required by the
Wastewater Discharge Permit.

SUMMARY

After years of environmental challenges and controversy, Ventura stands at a
crossroads over the issue of continued discharge of tertiary treated wastewater into the
Santa Clara River Estuary. As a result of a lawsuit and administrative appeal of our
State discharge permit, the City Council must choose whether to enter into a
comprehensive long-term settlement that commits to eventually remove between 50-
100% of the discharge or continue to assert our legal and administrative case for
ongoing discharge into the Estuary.

Today, the City’s sole wastewater treatment facility, located near the Ventura Harbor,
cleans to tertiary treatment standards between 7-9 million gallons of water every day
before releasing it into wildlife ponds and then to the Estuary. There has been a long-
standing debate among stakeholders, including environmental groups, wildlife
conservation groups, and state and federal regulatory agencies, about this highly
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treated water’s impact on the sensitive ecology of the Estuary. Based on their particular
concerns for the long-term health of the Estuary, Heal the Bay and Wishtoyo
Foundation’s Ventura Coastkeeper Program pursued administrative challenges and
legal actions to compel the City to discontinue releasing water to the Estuary.

To resolve these challenges and actions, the City entered into a preliminary
Memorandum of Settlement (Attachment A) with Heal the Bay and Ventura
Coastkeeper last August. The settlement sets a goal to reduce, by 2025, the amount of
water entering the Estuary by 50-100% by diverting it to other uses. At the same time,
however, the settlement obligates the City to reduce discharges to the Estuary only by
that amount approved and permitted by state and federal regulatory agencies with
jurisdiction over discharges, the Estuary, and the species and habitats it provides.

Innovative in its approach, the settlement outlines a defined process and time frames to
determine how the diversion goal will be accomplished. While the project costs will not
be known until the diversion infrastructure project(s) are selected, the settlement
agreement caps the potential infrastructure expenses at $55 million. An extensive
public outreach effort has been conducted, and will be ongoing, to inform Ventura Water
customers about the environmental and financial benefits and impacts of the settlement.

DISCUSSION

The City’s permit to discharge water treated to tertiary standards by the Ventura Water
Reclamation Facility to the Estuary is granted by the Los Angeles Regional Water
Quality Control Board. During the permit re-issuance process in 2008, stakeholders
continued to debate whether the treated water is harmful to, or supportive of the
sensitive Estuary habitat. In its current condition, the Estuary, including the tertiary
treated water discharged to the Estuary, is home to a substantial number of shoreline
and wetland invertebrate, fish, avian and terrestrial species, including the Tidewater
Goby, Southern California Steelhead and the Western Snowy Plover, which species
and their habitats are protected by the Federal Endangered Species Act, and the
California Least Tern, which is protected by the Federal and State Endangered Species
Acts.

Estuary Special Studies

To provide more scientifically-based answers regarding environmental effects of water
discharged to the Estuary, the Regional Board required the City to conduct special
studies with stakeholder input and overview. The City hired the consulting team of
Carollo Engineers and Stillwater Sciences to perform the studies, which included an
Estuary Subwatershed Study; a Phase 1 Recycled Water Market Study; and a
Treatment Wetlands Feasibility Study. These 3 studies have now been completed and
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submitted to the Regional Board, and a series of five stakeholder workshops were held
from 2009 to February 2011 to evaluate study methods and the results.

The Amended Final Report of the Estuary Subwatershed Study concludes that the
current flows to the wildlife ponds and then to the Estuary provide better receiving water
wildlife-related conditions and fuller realization of beneficial uses relative to those
expected under a zero-discharge scenario. Fuller realization of wildlife related
beneficial uses occurs with current levels of tertiary treated discharge (as compared to
the absence of discharge) because, for example, the current discharge provides more
critical habitat for Tidewater Goby and Southern California Steelhead in the Estuary,
and provides all the breeding and foraging habitat in the wildlife ponds for a number of
sensitive wildlife species, including the Snowy Plover and California Least Tern, none of
which would be present under a zero-discharge scenario.

At the same time, however, the Amended Final Report of the Estuary Subwatershed
Study concludes that an appreciable reduction in discharge to the Estuary, at least
during dry-season closed-mouth conditions, would likely further improve and/or optimize
wildlife related beneficial uses in the Estuary and its watershed, provided that the
reduced discharge scenario incorporates additional treatment of discharges to reduce
nutrients. Such a reduced discharge alternative would likely improve Estuary wildlife-
related conditions and beneficial uses, for example, reducing certain periods of low
dissolved oxygen in localized areas of the Estuary, as well as the frequency and
duration of algal blooms within the Estuary, which together may benefit Steelhead over-
summering in, and least Tern foraging within the Estuary.

Despite the fact that a robust and transparent stakeholder process was implemented in
preparing the reports, including the Amended Final Report of the Estuary Subwatershed
Study, not all stakeholders concur with the conclusions reached in the reports. By way
of example, the National Marine Fisheries Service (the Federal Regulatory Agency with
the duty and jurisdiction to protect the Steelhead) has indicated in comments that it
continues to have serious concerns about adverse impacts to federally protected
aquatic species and critical habitat that are likely to result from reductions in tertiary
treated flows delivered to the Estuary. On the other hand, Heal the Bay and Ventura
Coastkeeper continue to refute that discharge of some tertiary treated flow to the wildlife
ponds and then the Estuary provides better wildlife related conditions and a fuller
realization of beneficial uses within the Estuary and its watershed. As a result, the
stakeholder debate over the ecological benefits of tertiary treated flows discharged to
the Estuary, and associated administrative and legal challenges to those discharges
and the permits allowing them, will inevitably continue indefinitely absent a progressive
approach to proactively resolving the issues in dispute.
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Agreement
The settlement is progressive in its approach in that all parties have agreed to;

¢ pursue a common goal for discharge reductions and diversions;

* use the best available science to determine the appropriate discharge reduction
and diversion volumes;

* respect the legal authority of all state and federal agencies with the duty and
jurisdiction to permit discharges and diversions, and related impacts on state
and federally protected species;

» support and implement identified process steps by defined milestone dates to
determine how to: accomplish the common goal, determine ecologically
appropriate discharge reductions and diversions, obtain necessary permits and
conduct environmental review as necessary to implement those discharge
reductions and diversions, and build necessary infrastructure project(s) for that
purpose when identified; and

 all without engaging in further or additional administrative or legal challenges to
the City’s discharges or discharge permits.

The scientific analysis, or the best available science, will be provided by additional
Phase 2 and Phase 3 Special Studies, preliminarily identified in a Memorandum of
Recommendations submitted to the Regional Board with the Final Amended Estuary
Subwatershed Report, to determine how much tertiary treated water should be diverted,
how much can or should continue to be released into the Estuary, and what types of
diversion projects (e.g., diversions to urban irrigation, agricultural irrigation, groundwater
recharge, or treatment wetlands) are feasible to implement.

Working Together

Collaboration is a critical element to arrive at the most responsible solution for the
future. As a part of the settlement, all three parties have agreed to establish a close
and integrated working relationship to move forward together for protection of the
Estuary. Resource protection agencies, including the National Marine Fisheries
Service, the U.S. Fish and Wildlife Service and the California Department of Fish and
Game, as well as the Regional Water Quality Control Board, will continue to provide
oversight and direction throughout their permitting processes. Local stakeholders, such
as neighboring water purveyors and environmental organizations, will also continue to
add their perspectives. In their role as environmental and financial stewards, Ventura
Water customers have a responsibility to become informed and participate. As a major
investment in our community’s water future, the decisions made along the path must
reflect the values of our community.
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Expanded Water Recycling

In addition to protecting our natural environment, this settlement provides another
important benefit by prioritizing expansion of the community’s use of the readily-
available water generated daily by the Ventura Water Reclamation Facility. Currently
about 3% of this reclaimed water is used to irrigate nearby golf courses, Marina Park
and commercial landscaping. Between 40-60% of our potable water, withdrawn from
the Ventura River and groundwater aquifers and treated to high drinking water
standards, is used for landscape irrigation. By prioritizing the substitution of reclaimed
water for this potable water, water supply is conserved and more water remains in the
natural environment where it will also be available to the human population during times
of drought or other restrictions. Some of the other expanded reuses to be investigated
include agriculture irrigation, groundwater recharge, or groundwater injection to combat
seawater intrusion into our local aquifers.

By using reclaimed water more widely, Ventura can delay or even avoid having to
develop expensive new water supply sources, such as desalination or importing State
water from Northern California. Integrated water management will help position Ventura
as a leader and create a more sustainable water future for our community.

CITIZEN ADVISORY GROUP REVIEW

Not applicable.

PUBLIC COMMUNICATIONS / PUBLIC ENGAGEMENT

An extensive public outreach effort has been conducted since August (Attachment B) to
inform our customers about the settlement. On November 10, a Town Hall Meeting was
attended by nearly 50 residents and interested parties following an advertising and
promotional campaign to publicize the event. The meeting included a 10-minute
overview video; opening remarks from Deputy Mayor Mike Tracy, Kirsten James from
Heal the Bay and Mati Waiya from Wishtoyo Foundation’s Ventura Coastkeeper
Program; a presentation of the settlement details; and a question and answer session.

Media efforts include newspaper articles in the Ventura County Star and the Ventura
Breeze, frequent postings on Ventura Water's Facebook and Twitter, articles in Ventura
Water's new E-Newsletter, Pipeline, E-Mail Blasts and updated postings on the City's
website. The video titled “Ventura Water’'s Future”, produced in cooperation with our
partners, is available on Ventura Water's YouTube Channel, the City's website and
CAPS-TV, Channel 15 and is intended to offer an on-demand explanation of the
reasons for and the details of the settlement. In addition, staff has also presented
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information at community meetings and will continue to do so as requested throughout
the engagement process.

FISCAL IMPACTS

By terms of the settlement, the total project’s cost is capped at $55 million, increased as
necessary to reflect inflation (as determined by the Engineering Record News
Construction Cost Index), which could potentially cost an average household
approximately $3.50 per month until 2055. Options to fund this program will be
evaluated by the nine-member citizen Cost of Service and Rate Design Advisory
Committee within the next few months. Exact costs are not yet known and will
ultimately be determined by diversion approach(es) selected through the process.
However, grant funding will be aggressively pursued, and expenses long-term may also
be offset from revenue generated by reclaimed water sales, particularly as water
supplies become more limited and therefore more valuable.

ALTERNATIVES

The Council could choose to not approve the settlement. Given the hefty cost and
complexity of the proposed commitments over the next decade, the City could choose
to defend its continued discharge into the estuary. This alternative will result in the
resumption of Heal the Bay's pending administrative challenge to the City's discharge
permit, and of Ventura Coastkeeper's pending lawsuit challenging discharges to the
Estuary for violating the Clean Water Act. This alternative is also extremely likely to
result in the filing of new litigation against the City for improper discharges and/or
discharge permits. Continuing current litigation and filing of future litigation will expose
the City to substantial costs of defense, including legal and expert consulting fees.

In addition, absent a settlement (and while administrative and judicial litigation is
pending against the City), the City must consider what action the Regional Board will
take with respect to the City's NPDES Permit governing City discharges to the Estuary.
The Regional Board might allow the City to continue to discharge under its existing
NPDES Permit and conditions, which in turn would allow the City at perhaps as much
as 2 years or more to conduct additional environmental and infrastructure studies, and
to further engage Ventura Water customers more fully in the discussion to evaluate
options and potential costs. However, absent a settiement, the Regional Board is more
likely to act on its own authority between now and 2013 to change current NPDES
Permit conditions governing discharge. Regional Board changes to the NPDES Permit
could include new requirements to eliminate discharges to the Estuary, either fully or on
a phased basis, on a timeline unilaterally determined by the Regional Board. If the
Regional Board should act to change the NPDES Permit to require elimination of
discharges to the Estuary on a more expedited timeline than the schedule established
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by the Memorandum of Settlement, the City would expect to incur substantial legal,
consulting and staff costs to defend current NPDES Permit conditions, current
discharge practices, the proposed Memorandum of Settlement schedule, in addition to
substantial costs for designing, permitting and building infrastructure (that is not
currently even fully planned) in order to divert discharges. In addition, the City might
face substantial defense costs and penalties if it is unable to comply with any new
Regional Board NPDES Permit requirements.

While successful legal and administrative defense of the City’s continued practices is
problematic, there are arguments for making that case. It may be argued that as a
matter of principle, the City should continue to oppose efforts to curb what has up to
now been a lawful practice sanctioned by available scientific evidence, cost-
effectiveness and regulatory approvals. It may be argued that a vigorous defense buys
time for a variety of possible alternative outcomes in the future (due to changes in State
or Federal legislation; leverage for different terms of settlement; changes in the legal
landscape that might improve our prospects; etc.) The short-term costs of mounting
such a defense are much less than the long-term potential costs of the proposed
settlement.

However, there are additional downside risks to that strategy as well. Just as external
changes in the legislative and legal landscape might prove more favorable for the City’s
practices in the future, the opposite might prove true. It is simply impossible to predict
the prospects for ever again coming to a satisfactory conclusion, let alone a more
favorable one. “

Another alternative is that the Council could delay approval, but under the Memorandum
of Settlement, extending the City public process beyond 120 days requires agreement
of Heal the Bay and Ventura Coastkeeper. While such agreement is unlikely, the
potential for other resolutions is possible. A delay could allow time to conduct more
public outreach and solicit community input. The delay will expose the City to additional
costs. Again, the Regional Board may choose to act instead and change the discharge
permit requirements with potentially negative consequences.

Prepared by Dan Pfeifer, Wastewater Utility Manager
For

-3

ﬁaﬁa’f—fpstein, General Manager

/ entura Water
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Reviewed as to fiscal impacts

Jay(Panica

Chief Financial Officer

FORWARDED TO THE CITY COUNCIL

ot

Office of the City Manager

ATTACHMENTS

A Confidential Federal Rule of Evidence 408 Communication — Memorandum of
Agreement Regarding Settlement Terms

B Santa Clara River Estuary Settlement Public Outreach



ATTACHMENT A
MEMORANDUM OF AGREEMENT REGARDING SETTLEMENT TERMS
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Memorandum of Agreement Regarding Settlement Terms

ding Settlement Terms (“Seftlement

A gmemmt”) is érxmé into By and among 'Wzahtéya Foundation/Ventura Coastkeeper,

the City of San Buenaventura, and Heal the Bay. All capitalized terms used herein and

not defined when first used are defined in Attachment “A” to this document, winch S

hereby incorporated into this Settlement Agreement by this reference.

s

Recitals

' The Parties believe that to further their shared commitment to protecting the
ecology of the Estuary and its watershed, and to proactively commence plannin
and implementation for environmentally protective, sustainable, and integrated
water supply and wastewater discharge practices, the City needs to deveiaop over
time, ong or more yet—w-be r,éentxﬁed mfrasﬁumre upmms for Ventura s

mentatior C@ﬂstramﬁzf}gera&onai

tatios : no! y it
resolved, the Parties . agx:e@z that it is apg}rapxmtﬁ for the CH} o cﬁg&ge now in th@
process to identify, select, plan, design, engineer, environmentally review,
permit, and, ultimately, construct one or more technically, financially, and
regulatorily feasible reclamation and diversion infrastructure projects, including
“Treatment Wetlands, with the goal of achieving the cumulative capacity to divert
and eliminate 100% of the Effluent from Direct Discharge to the Estuary (with a
ﬁrst priority for diversion to Water Reclamation Uses) so that the WRF can.
implement, by December 31, 2025, Effloent diversions that result in a discharge
regime that is determined by the Resources Agencies to be mostecologically
beneficial for the Estuary. The Parties acknowledge that even for the City in the
future to best adaptively manage diversions from Direct Discharge, the City
-moust strive to develop capacity to divert 100% of the Effluent from Direct
Discharge and to reclaim the maximum feasible amouat of this Effluent for
beneficial reuse,

%{e Parties agree that, taking into account and subject to Construction
Implementation Constraints, the mclamatmn and diversion infrastructure projects
constructed on the T‘m Sohedule shall consist of a combination of projects that

i tired by the Design Considerations, and can:

1. as a first priority, divert on an ongoing basis the Maximum Feasible
Diversion Volume to broadly defined Water Reclamation US% as a firstand
best use of the Effluent; and

g as a second priority, divert Effluent to Treatment Wetlands, in the event that
 100% reclamation i is infeasible due to Construction Im;ﬂemeniaﬁon

x

11
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Constraints or Operational Implementation Constraints, and so long as such
 diversion remains consistent with the Approved Effluent Diversions as
determined by the Resource Agencies.

. The Parties agree that, subject to Construction Implementation Constraints and
‘ (lt;matmnai Implementation Constraints, upon the construction of the Diversion
i ¢ Project(s), the City shall implement the Approved Effluent -
Dive s by the expiration of the Time Schedule, so long as the Approved
' Efﬁu@nt Diversions are not Financially Infeasible, Technically Infeasible, or
Regulatorily Infeasible.

ordingly, the Parties agree; without either the adjudication of any of the Parties’
cf&ams or admissien by the City of any aueged violation or other wrongdoing, on the
following terras in settlement of all of HTB’s currently pending administrative actions
or claims, and all of VCK’s currently pending litigation claims.

1)  City Goals and Obligations Regarding Design and Capacity of Diversion
Inﬁastnwiure Projects; Construction Implementation Constrainis.

4 The City’s Infrastructure Design and Censtruction Geals. The City’s

mfrastructure design and construction goals shall be to identify, select, plan,

design, engineer, environmentally review, permit, and construct on the
Time Schedule Diversion Infrastructure Projects that have the capacity
required by the Design Considerations, and that shall cumulatively have the
capacity to:

i. eliminate 100% of the average annual volume or flow of Direct
Discharges; and

ii. - divert a minimum of 50%, and up to 100%, of the average.
annual volume or flow of Effluent to Water Reclamation Uses.

The Parties acknowledge, however, that the City’s infrastructure design

- and construction goals may not ultimately be achieved on the Time
Schedule due to the Construction Implementation Constraints or an Event.
of Force Majoure.

 the T‘ime Schedu}e 1cieuzsfy select, plan, deszgn engmeer, envxronmmta&y
review, permit, and construct reclamation and diversion infr
projects, including the Treatment Wetlands, that have the oapamy r@qﬂﬂ:@d
by the Design Son&mr;ati@ai and, unless and except to the extent

12
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precluded, prevented, or impeded by the Construction Implementation
Constraints, that cumulatively have the capacity to:

i. asa first priority, divert on an ongoing basis the Maximum
Feasible Diversion Volume to Water Reclamation Uses; and

i, as a second priority, divert Effluent to the Treatment Wetlands, in
the event that 100% diversion to Water Reclamation Uses is
Technically Infeasible, Regulatorily Infeasible, or Finaneially
Infeasible.

The City’s Diversion Implementation Obligations. Upon issuance of all
Required Agency Permits, the City shall, by the expiration of the Time Schedule,
operate the Diversion Infrastructure Projects that the City constructs to implement
the Approved Effluent Diversions, subject to occurrence(s) of Operational
Implementation Constraints, From and after the implementation of diversions,
the Parties agree that the City may temporarily discharge Effluent to the Estuary,

in the event of the occurrence of any Operational Implementation Constraints,

subject to the limitations of this Settlement Agreement. Notwithstanding the
juired Agency
Permit are materially inconsistent with the terms and conditions of this
Secttlement Agreement (e.g., a Required Agency Permit makes a determination
that the volume or flow of Approved Effluent Diversions will be mazemally less
than the Maximum Ecologically Protective Diversion Volume, requires the City
to petform before the expiration of the Time Schedule, or otherwise fails to take a
Construction Implementation Constraint or an Operational Implementation
Constraint into account), the Parties each reserve, and shall have the right to
challenge and/or seek to remedy the termss and conditions of the Required
Agency Permit as set forth in Paragraph 11.b.1, of this Settlement Agreement, and

_ no Party shall be in violation of this Settlement Agreement or have any liability
hereunder as a result of inaplementing any Required Agency Permits as issued by

the applicable Agencies with Jurisdiction, or for exercising the Party’s rights to
challenge Required Agency Permits to make such permits consistent with the
terms and conditions of this Settlement Agreement.

.. Limitations Related To Scheduled Maintenance, Health and Safety
Situations. 'I’he City shall assure that all Scheduled Maintenance, Health
and Safety Simations that the City plans and iroplements shall occur during
the period between December 1 and April | of each year,

b. Limitations on Treatment Wetlands Bypass. If second priority

- diversions of Eiﬁtz&n to the Treatrent Wetlands are constructed and
nnplamenmd, then, after construction of the Treatment Wetlands, in the
event that 1) Breakdown Situations, or 2) Maintenance, Health and Safety

13
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Situations occur that preclude the City from diverting Efffuent from Direct
Discharge to Water Reclamation Uses, but do not impact diversions to the
Treatment Wetlands, the City shall first divert the Effluent to the Treatment
Wetlands, and the City shall only allow a Direct Discharge if: (a) the
Treanment Wetlands do not have the capacity to accept the additional
Effluent despite being built in accordance with the Design Considerations,
or (b) the Breakdown Situation or Maintenance, Health and Safety
Situation precludes, prevents, or impedes diversions of Effluent to, or the
capacity, treatment, or other operations of, the Treatment Wetlands.

Meet and Confer Obligations. Upon a Notice under Paragraph 8 by the-City
that any Event of Force Majeure, Construction Implementation Constraints, or
Operational Implementation Constraints preclude or impede timely
implementation of the City’s construction or diversion obligations under this
Settlement Agreement, the Parties shiall be required to meet and confer as set
forth i in Paragraph 8 below to evaluate and determine an appropriate way to
address and resolve the City’s claim made in such Notice, and the action to be
taken to address such claim, which action may include, without limitation,
extending the City’s Time Schedule for completion of the City’s goals and
obligations under this Settlement Agreement. If the Parties are unable to reach
agreement with respect to that action to be taken to address a claim of an Event of
Force Majeure or oceurrence of any Construction Implementation Constraints or
(}perau@na} Implementation Constraints pursuant to the “meet and confer”
provisions in Paragraph 8 of this Settlement Agreement, then any Party may seek
formal dispute resolution as setforth in Paragraph 9 below to determine an
appropriate way to address such claim,

Effect of Settlement Agreement.

a Contractual Effect of Infeasibility. In the event that any Construction
Implementation Constraint or Event of Force Majeure occurs that impedes,
prevents, or precludes completion of Diversion Infrastructure Projects by
the Time Schedule, the City shall not be liable for breach of the Settlement
Agreement. In addition, in the event that any Operational Implementation
Constraint occurs that impedes, prevents, or precludes the City from
achieving 100% of the Approved Effluent Diversions, the City shall notbe
};&bie for breach of the Settlement Agreement. At the same time, the

scurrence of these events shall not relieve the Clity completely of its
thgaama under this Settlement Agreement to construct Diversion
Infrastructure Projects and/or to 1mpiemem: Effluent diversions that are
agreed to or determined to be. appropriate for the City to implement
pursuant to Paragraphs 8 and 9.
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b Intent and Regulatory Effect of Settlement Agreement. The Parties
agree that, so long as the City is implementing the terms and conditions of
this Settlement Agreement and is not in violation hereof, it is the intent of
this Settlement Agreement that the City will be in full compliance with, or
exceed the requirements of the CWA, Porter-Cologne, and other applicable
federal, state, and local laws, regulamns and permits isstied thereunder.
Notwithstanding the Parties” intent, nothing in this Settlement Agreement.
limits in any way the obligations of the City to comply with all federal,
state, and local laws and regulations governing diversions or discharges of
Efﬂu@nt or cmy acmwti mquzred by this Setﬁem@n‘i Agreement, and all
1 ments and ¢ s of the ney Permits. This
Set m Agreamant is mt a pernit or mo&ﬁmtxfm of any existing
permits under any federal, state, or local law, and in no way relieves the
City of its responsibilities to obtain any Required Agency Permits and to
comply with all applicable federal, state, and local laws and regulations.
Nothing in this Settlement Agreement, and no City action pursuant to this
Settlement Agreement, shall constitute evidence of, or be construed as a
finding, adjudication, acknowledgement, or admission by the City of, or
with respect to, any fact, finding, issue of law, legal defense, or violation of
law, regulation, permit, or adm:mstx‘atwe order. This Settlement
Agreement and/or any payment or other action pursuant to this Settlement
may constitute evidence againgt the City only in actions seeking to enforce
compliance with this Settlement Agreement.

'5)  Planning and Regulatory Permits and Proceedings.

& Infrastructure Alternatives and Schedule. By December 31, 2015, the
City agrees to conduct all preliminary studies and complete such other tasks
as are necessary to identify alternatives for the Diversion Infrastructure

" Projects that the City will study for mgl@mentaﬁon, and shall prepare a

schedule for completing: (i) planning, engineering, and environmental
review of the alternatives, (i) selection of a preferred alternative,
(i) submission of ap;)hcaﬁaﬂs for the Re%mred Agency Permits necessary
o mgiamﬁi the gmfe;wd aitematiw (::v} ym;ect&evel design ax;d

b, Permit A;:pbmns The City agrees to notify VCK and HTB in writing

" by no later than August 1, 2018 what Required Ageney Permits they intend
to apply for. The City shall submit draft applications for Required Agency
Permits to VCK and HTB by August 1, 2018. YCK and HTB shall have
until Seg}temhﬁr 1, 2018 to submit their written comments on the draft
applications to the Cxty The City then shall have until October 1,2018 to
respond to VCK and HTB’s comments and/or pmvxde an cxg&iamﬁan of

5
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why it is addressing the comments in an alternative manner, Subject to any
delays created by the exercise with respect to applications for Required
Agency Permits by any Party of its rights under Paragraphs 8 and 9, the City
agrees to complete and submit applications for Required Agency Permits
needed for construction and operation of the I}nms;on Infrastructure
Projects selected as the prefen'ad alternative under Paragraph 5.a. by no later
than January 1, 2019. The City’s applications for Required Agency Permits
from the Resources Agencies shall request issuance of those permits by a
date no later than January 1, 2020, containing terms and conditions that are
consistent with the terms and conditions of the Setflement Agreerment, and
permitting the following activities:

i Subjectto the Construction Implementation Constraints and the
Operational Implementation Constraints, and by expiration of the
Time Schedule, development, construction, and operation of the
Diversion Infrastructure nga(:&

i. Subject to the Construction }mgi:émmuaﬁon Conszmmts and the
Operational Irmplementation Constraints, and by expiration of the
Time Schedule; authority to implement diversions and eliminate
Direct Discharge of the Maximum Ecologically Protective
Diversion Volume; and

iii. Subject to the Construction Implementation Constraints and the
Operational Implementation Constraints, and by expiration of the
Time Schedule, authority to commence diversions from Direct
Discharge of the Maximum Ecologically Protective Diversion
Volume, as a first priority, to Water Reclamation Uses and, as a
second priority, to Treatment Wetlands.

¢. Determination of the Maximum Ecologically Protective Diversion
Volume. By no later than January 1, 2018, &}e ?amé:s agree to mutually
determine, using the best available scientific information and as a part of the
planning, design, engineering, and environmental review process, the -
Maximum Ecologically Protective Diversion Volume, In the event that the
Parties are unable to reach mutual agreement regarding the Maximum
Ecologically Protective Diversion Volume on or before January 1, 2018,
then the Parties shall proceed with dispute resolution as set forth in
Paragraphs § and 9(a) to reach a determination that is binding on the Parties
regarding the Maximum Ecologically Protective Diversion Volume, which
the City shall then include in its applications for Required Agency Permits
as set forth in Paragraph 5.b.

16
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; Hations to Agencies with Jurisdiction. In all its applications
for ihﬁ: Reqmreﬁ Agency Permits, the City agrees to inform and request that
the Agencies with Jurisdiction approve, adopt, issue, and/or grant Required
Agency Permits on all terms and conditions necessary for:

i the City to have the ability to achieve its goals for construction of
Diversion Infrastructure Project capacity as set forth in Paragraph.
Tay - :

ii. the City to fulfill its obligations for design and construction of
Diversion Infrastructure Projects as set forth in Paragraph 1.b.; and

iii. the City to obtain all Required Agency Permits to implement and
operate the Diversion Infrastructure Projects in accordance with its
obligations in Paragraph 2 above, to the extent that resulting
Approved Effluent Diversions are consistent with eliminating from
Direct Discharge the Maximum Ecologically Protective Diversion
Volume.

x, Cooperation, The City, VCK, and HTB shall each, individually and jointly,

- cooperate to advocate and support the issuance of the Required Agency
Permits containing terms and conditions that are consistent with this
Settlement Agreement, including, without limitation, achievement, subject
to the Construction Implementation Constraints and the Operational
Construction Constraints, and by the expiration of the Time Schedule, of the
Effluent diversion and reclamation goals and obligations of this Settlement
Agreement.

Schedule for Obtaining Permits. The City shall timely submit
applications pursuant to Paragraph 5.b., and use all diligent and reasonable
efforts to obtain the Required Agency Permits by January 1, 2020; provided
however, that if any Required Agem:y Permits that are no longer subject to
administrative or judicial invalidation are not available for the Diversion
Infrastructure Projects and/or Effluent diversions by January 1, 2021, then
the Parties shall meet and confer to determine if the unavailability of any
certain and valid Required Agency Permit is likely to preclude, prevent, or
impede the City’s implementation of Diversion Infrastructure Projects and/or
Effluent diversions by the expiration of the Time Schedule, in which case the
City shall not be tiable for breach of the Settlement Agreement due to
Regulatory Infeasibility. At the same time, the failure to receive by January 1,
2021, a Required Agency Permit that is no longer subject fo Jegal or
administrative invalidation shall not relieve the City completely of its
obligations to construct Diversion Infrastructure Projects and implement
Effluent diversions as set forth in this Settlernent Agreement, and the Partics

7
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shall meet and confer, as set forth in Paragraphs 8 and 9, to determine any
 extension of the Time Schedule required, and/or otherwise how best to respond
to the unavailability of a certain and valid Required Agency Permit.

Sewer and/or Water Revenue Measures. The City shai} use all reasonable
‘efforts to adopt required sewer and/or water revenue measures, including,
without limitation, rate increases, as necessary to comply with its obligations set
forth in this Setlement Agreement. iﬁ the event that, despite the City’s
reasonable efforts to adopt required sewer or water revenue measures as
necessary to fund complianee with this Settlernent Agreement, the ratepayers or
other parties with standing prevail in a Rate Rejection, then the Parties shall meet
and confer as set forth in Paragraphs 8 and 9 to address the Rate Rejection. In
addition to the Parties’ thgat}(ms under this Paragraph to meet and confer
regarding any Rate Rejection, in the event of any Rate Rejection, the Parties
acknowledge that VCK and HTB may also assert a legal challenge to, or otherwise
contest, the Rate Rejection, and may seek a ruling from the Court invalidating the
Rate Rejection on grounds that it is in conflict with federal Iaw on the grounds
that the installation, construction, implementation, and operation of the Diversion
Infrastructure Projects and Effluent diversions required by this Setflement
Agreement are undertaken to advance, improve, and serve the purposes of the
City’s compliance with the Federal Clean Water Act, Bylinski v, City of Alfen
Park, 8 F.Supp.2d 965, 969-70 (E.D. Mich. 1998), aff'd Bylinski v. City of Allen
Park, 169 F.3d 1001 (61:}1 Cir. 1999), cert. denied. The City shall not oppose
challenges to Rate Rejections asserted by VCK or HTB.

Participation and Cooperation: The Parties shall use all reasonable efforts to
cooperate with one another in implementing the Settlement Agreement, and shall
actively and diligently participate in, advocate, and use reasonable efforts to
support the following proceedings as necessary for compliance with the
Settlement Agreement:

a.  City Public Process. VCK and HTB shall cooperate with the City with
respect to planning and implementing the City Public Process, including
aiding in the preparation, review, determination of confent and message,
and dissemination of mutually acceptable and consistent: press releases,
public notices and postings, press articles, written external
communications, public reports, public comments and responses, and
public oral presentations; and consistently participating in, and
advocating the Settlement Agreement in public meetings, workshops,

b.  Additional Decuments and Instruments. The Parties shall cooperate
to jointly prepare, draft, and, by the close of the City Public Process,
execute more detailed legally binding instruments that incorporate

8
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and implement all terms and conditions of this Settlement-
Agreement, and that are fully consistent with this Settlement
Agreement and one another, consisting of: (i) for HTB and the City,
a Final Settlement Agreement; and (i) for VCK and the City, a fully
execated Consent Decree.

Settiement Related Communications. VCK and HTB shall
cooperate with the City to jointly prepare, review, determine the
content of, and disseminate all external publi¢ communications
regarding the terms and conditions of this Settlement Agreement and
the claims dismissed bereby, including, without limitation, any sewer
and waier revenue reasures necessary to implement the terms and
conditions of this Settlement Agreement, Without limiting the
Parties’ obligations fo cooperate under this Paragraph, HTB and VCK
each agree to provide the City, at least twenty-four (24) hours prior to
release or response, the content of the following types of external
written communications regarding the terms and conditions of this
Settlement Agreement and the claims dismissed hereby: press
releases, press articles, public notices and postings, external written
communications, public reports, public comments and responses,
requests for interviews, responses, or comments received from the
media, and communications with Agencies with Jurisdiction.

Permitting. The Parties shall cooperate with respect to initiation,
implementation, and conclusion of all consultation, permitting,
certification, and approval proceedings with the Agencies with
Jurisdiction to obtain valid Required Agency Permits that are consistent
with this Settlement Agreement on or before January 1, 2020, subject to
any delays associated with any Party exercising its rights under
Paragraphs 8 and 9.

Studies. The Parties shall cooperate with respect to, and shell actively
participate as stakeholders in, the preparation of the Estuary
Subwatershed Study Report {Emal Report) and the Phase 2 Recycled
Water Market Study for submission to the RWQCB that are conisistent
with the terms and conditions of the Settlement Agreement, the WRF
NPDES Permit requirements, and any additional requirements imposed
by the RWQCB.

Infrastructure and Diversions. The Parties shall cooperate with
respect to, and shall actively participate as stakeholders in, the planning,
design, environmental review and apptoval, permitting, construction,
and operation of the Diversion Infrastructure Projects and Effluent
diversions to eliminate Direct Discharge and to direct Effluent to Water
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Reclamation Uses (as a first priority) and the Treatment Wetlands (as a
second priority), which are to be implemented by the City in compliance
with this Settlement Agreement.

§)  Notice of Event of Force Majeure, or Event of Implementation Constraint,
Disagreement, or Breach; Period to Care and Meet and Confer,

4, N(xtwe of Event of Force Majeure or Event of Implementation

Disagreement or Breach, The Parties agree that, despite
zhe Cn:y s m&s{mabie efforts to identify, select, plan, design, engineer,
environmentally review, permit, construct, and implement Diversion
Infrastructure Projects and Bffluent diversions, the City may be
prevented by an Event of Force Majeure, the Construction
Implementation Constraints, or Opetational Implementation Constraints
Afrom zmplemxzntmg Diversion Infrastructure Projects and/or Effluent
diversions by the expiration of the Time Schedule. In addition, from
time to time during the term of this Settlement Agreement, any Patty
may believe that another Party has breached the Settlement Agreement,
or the Parties may disagree as to the appropriate interpretation or
implementation of this Settlement Agreement, or the status or adequacy
of any Party’s performance of its obligations hereunder. In the event that
any Party reasonably believes that an Event of Force Majeure or Event of
Tmplementation Constraint, Disagreement, or Breach has occurred, then
such Party shall provide the other Parties written notice of the occurrence
of such event.

b, Right to Cure; Meet and Confer. Upon receipt of written Notice from
any Party of an Event of Force Majeure or an Event of Implementation
- Constraint, Disagreement or Breach, the affected Party or Parties shall
have at least thirty (30) calendar days after receipt of the Notice to cure
any alleged breach of the Seitlement Agreement, or to address the claims
of the Notice, and to provide a written response to such claims. If, after
such thirty (30) calendar days (or such longer period as the Parties may
mutually agree to in writing) and provision of the written response to the
Notice, any Party reasonably believes that the Event of Force Majeure or
Event of Implementation Constraint, Disagreement, or Breach has not
been: adequatﬁ}y addressed or cured, the Parties shall meet and confer o
determine how best to respond to the Event of Force Majeure or Eventof
Imglemanfmm Constraint, Ehsggreemﬁnt, or Breach, which response may
invelve, without limitation, the Parties’ mutual agreement to: (2) modify,
change, revise, or substitute different Diversion Infrastructure Projects,
or Diversion Infrastructure Project components from those previously
planned; (b) identify, select, and pursue implementation of different
Bffluent diversion flow alternatives and requirements than previously

10
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planned; () adjust capital investment, costs, expenses, and financing
arrangements; (d) revise, modify, or prepare new applications for, or
request amendiments to, Required Agency Permits; (e) revise, modify,
and extend the Time Schedule; and/or (f) delete, revise, change, modify,
or develop new and additional Settlement Agreement terms and
conditions.

Right to Seek Formal Dispute Resolution. If the Parties are unable to
reach agreement with respect to addressing an Event of Force Majeure or
Event of Implementation Constraint, Disagreement, or Breach pursuant to
this “meet and confer” provision in Paragraph 8.b, within ninety (90)
calendar days after the Notice (or such longer period as may be mutually
agreed to in writing by the Parties), then any Party may seek formal dispute
resolution as provided in Paragraph 9.

- Formal Dispute Resolution. Upon completion of all meet and confer

proceedings and time periods set forth in Paragraph 8, if the Parties cannot reach
mutual agreement regarding any Event of Force Majeure or Event of
implementanan Constraint, Disagreement, or Breach then each Party shall have the
right, upon seven (7) business days written Notice, to initiate formal dispute
resolution proceedings as follows:

Dispute Regarding Maximum Ecologically Protective Diversion
Volume. In the event that the informal dispute resolution process set forth
in Paragraph 8 does not fully resolve within ninety (90) calendar days (or
such longer period as may be mutually agreed to in writing by the Parties)
any dispute regarding the appropriate Maximum Ecologically Protective
Diversion Volume, then any Party may invoke formal dispute resolution
by giving seven (7) business days written Notice 1o all other Parties of such
dispute, which dispute shall be resolved by a Scientific Review Panel in
accordance with the following procedures. Within thirty (30) calendar
days of receipt of the written Notice of scientific dispute, VCK and HTB
shall mutually select one qualified scientific expert, and the City shall
select one qualified scxemﬁic expert, to serve on a Scientific Review Panel,

‘which shall review and resolve the s@;em;fzc: dispute. Within thirty (30)

calendar days (or such longer period as may be agreed to mmﬂng by the
Pmﬁe&} these two selected scientific experts shall select a third qualified
ixpﬁz‘t to serve on the Scientific Review Panel, at which point the

Scientific Review Panel shall be deemed convened. Within fifteen (15)

calendar days after the Scientific Review Panel is convened (orsuch
longer period as may be agreed to in writing by the Parties), each Party
shall submit to the Scientific Review Panel, with a copy to each of the
other Parties, a written statement of its position regarding the Maximum

Hoologically Protective Diversion Volume, together with any appropriate

11
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data and information in support of the Party’s position. Within forty-

five (45) calendar days after the Scieritific Review Panel is convened (or
such longer period as may be agreed to in writing by the Parties), each
Party may submit to the Scientific Review Panel, with a copy to each of
the other Parties, any written rebuttal statement and/or additional pertinent
data or information for congsideration by the panel. The Scientific Review
Ptmei shall then review and objectively consider the material, and, within
foﬂy-‘ﬁve (45) calendar days after the due date for rebuttal staternents and
information (or such longer period as may be agreed to in writing by the
Parties), the Scientific Review Panel shall decide and determine, by
majority vote, the Maximum Beologically Protective Diversion Volume
based on the best available scientific information and data. The Scientific
Review Panel shall prepare and shall, concurrently with issuing iis
determination, submit to each of the Parties a written report explaining
their determination concerning the Maximum Ecologically Protective
Diversion Volurne. This repurt_shaﬁ, at a minimum, include the Panel’s
evaluation of the environmental impacts of the alternative levels of
Effluent discharge to the Estuary that they considered in making their

. determination of the Maximum Ecologically Protective Diversion
Volume, and the environmental impacts of the Effluent discharge regime
that they determine constitutes the Maximum Ecologically Protective
Diversion Yolume. This report shall also provide references to all the
studies, reports, and data that the Panel relied upon in making its
determination. The City shall submit this report to the Resource Agencies
concurrently with, or as a part of, its applications for any Required Agency
Permits. The Scientific Review Panel’s determination of Maximum
Ecologically Protective Diversion Volume shall be binding upon the
Parties, and shall not be subjeet to further challenge or review. The
scientific experts selected and serving on the Scientific Review Panel shall
keep reasonably detailed logs of hours expended in reviewing and
resolving the scientific dispute, and shall be compensated by the City for
the hours accounied for at prevailing commercial rates charged by other
smﬁsmﬁc professionals with substantially similar qualifications and

Other Disputes. In the event that the informal dispute resolution process

discussed in the Paragraph 8 does not reasonably resolve the Parties’

disputes within ninety (90) calendar days (or such longer period as may be

mutually agreed to in writing by the Parties), then, with respect to any

dispute not subject to formal dispute resolution pursuant to Paragraph 9.a.,
i ity or VCK, with VCK acting on its own behalf and/or on-

show causa, or other appropriately named motion (“Motion™), in the
District Court for the Central District of California, before Judge George

12

, may invoke formal dispute resolution by filing a motion to
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King, to whom the Case No. CV-10-02072-GHK (PYWx) is assigned, to-
resolve the dispute. If Judge King is not available to perform, or declines
to perform, the role identified herein, the Pme@ agree that the Motion shall
be re-assigned to another judge, court, magistrate, or arbifrator pursuant to
applicable rules of the District Coust for the Central District of California,
‘The decision or ruling by the Court or the Court’s designee shall be
binding upon the Parties, and shall not be subject to further challenge or
review.

"The Parties acknowledge and agree that HTB is not a party to Case No.
CV-10-02072-GHK (PYWx). Further, while the Parties intend that the
substantive provisions of the Final Settlement Agreement shall be
consistent with, and. mammily the same as, those of the Consent Decree,
VCK and HTB may in the future have differing views or interpretations of
the provisions of the two instruments, and the Final Settlement Agreement
will not be before the Cowurt with jurisdiction over VCK, the Consent
Decree, and Case No. CV-10-02072-GHK (PTWx). Notwithstanding the
foregoing, VCK and HTB agree that all disputes involving HTB, whether
arising under the Setflement Agreement or the Final Settlement
Agreement, that are not resolved pursuant to Pamgraphs 8ot 9.a,, shall be
addressed by VCK on behalf of HTB, as follows:

i. When reasonably requested by HTB to do so in writing, VCK
shall file and diligently prosecute to completion, a Motion for
formal dispute resolution of any issues arising under the
Seitlement Agreement or Final Settlement Agreement, so fong
as the Motion is authorized by and is otherwise appropriate for
VCK to file pursuant to Paragraphs 8 and 9 and the terms and
conditions of this Settlement Ag:eemeni

: : A HTB is nota party to VCK's action
c,nttﬁed Case Na CleQ—lE!f? —Gf;iii (PIWx) cumrently
pending in the District:Court for the Central District of
California, and although the Final Settlement Agreement will not
be before the Court in that action and HTB will not be a party to
the Consent Decree or to any Motions filed by VCK under this
Paragraph any and all HTB disputes arising under the
Seﬁl@mem or Fina:l Settlement Agreamem hat are notres

behazf@fm andfar&otilH’EB and V{EK -

In addition, HTB agrees that the judgment or ruling on the
Mation by the Court or the: Court’s designee with respect to

13
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resolution of any such dispute arising under the Settlement
Agreement or Final Setflement Agreement shall be fully binding
on HIB, VCK, and the City, and HTB expressly waives any
right to initiate formal dispute resolution independently or
without the assistance of VCK, and/or to otherwise challenge
ot bring any Claim against the validity of the formal dispute

resolution process, the District Court’s jurisdiction to rule on
the Motion, and HTB shall not contest the validity of the Motion
or any ruling on it in any proceeding of any type.

10.)  Annual Report and Deﬁvembles.:

a  City’s Annual Report. Beginning on July 15 after the Effective Date of
the Consent Decree (regardless of the Bffective Date of the Final
Settlement Agreement) and annually every July 15 thereafter until the
termination of the Settlement Agreement, the City shail provide to HTB
and VCK for their review and comment an annual report (the *Annual
Report”™) regarding the status and progress of compliance with this
Settlement Agreement, including copies of all available, final, non-
confidential and unprivileged, pertinent supporting documents,
information, and data not already delivered to HTB and VCK during the
course of the year, such as, without limitation, éecmnenm and
information regardmg the ;;}mnmg, -design, engineering, environmental
review and impacts, permitting, construction, and operation of potential
and preferred Diversion Infrastructure Project alternatives; apphcaﬁcms
and supporting documentation for Required Agency Permits; and the
potential for occurrence of Construction kmplementation Constraints or
Operational Implementation Constraints affecting any potential or
preferred Diversion Infrastructure Project alternatives, Nothing in this
Paragraph shall limit or reduce the obligation of each Party under
Paragraph 7 to use all reasonable efforts to cooperate with one another,
and fo actively and diligently participate in, advocate, and use reasonable
efforts to support proceedings of the City and other agencies required for
compliance with the Settlement Agreement, HTB and VCK agree,
notwithstanding the City’s obligation to provide the Annual Report and
to make available copies of available, pertinent supporting documents
and information, HTB and VCK shall access any documents and
information included or referenced in the Annual Report that have
already been provided by the City to the public via the same means used
by the City to provide those documents to the public (e.g., websites,
stakeholder meetings, and other means of public communication used by
the City from time to time): ,

14
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b, VCK and HTB Comments on Annual Report. Within thirty (30)

calendar days after receipt of the Annual Reg&ox:t, VCK and HTR shall
review the Annual Report and any supporting documentation, and VCK
shall provide any comments that either or both of those Parties may have
on those documents in-writing to the City on behalf of HTB or HTB and
VCK, as applicable. In the event that VCK requests in those comments,
for itself and/or for HTB, that the City provide additional available final,
non-confidential and unprivileged, pertinent supporting documents,
information or data, the City shall have at least fourteen (14) calendar days,
or such longer time as VCK and the City may mutually agree upon, to.
provide the requested information. In the event that VCK reasonably
requests in those comments, for itself or for HTB, that the City provide
additional final, non-confidential and unprivileged, pertinent supporting
documents, information, or data that is not readily available or accessible,
the City shall have a reasonable time to access the requested mformation,
or, if and only if the City agrees to do so, to prepare the requested
information, and in any event shall bave not less than thirty (30) calendar
days to respond to such request. VCK and HTB shall have thirty (30)
calendar days after receipt of any supplemental information from Ventura
referred to in this Paragraph to provide additional supplemental comments
on the Annual Reportto the City. If VCK submits additional
supplemental comments on the Annual Report, then the City shall have an
additional thirty (30) calendar days after receipt of such supplemental
comments to respond and/or provide an explanation of why it is
addressing the comments in an alternative manner,

¢, Parties’ Additional Responsibilities Regarding Annual Report. Upon

receipt of written comments on the Annual Report provided to the City
_pursuant to Paragraph 10.b,, the City shall consider each of the comments
and recommendations provided, and shall indicate to VCK in writing

- within thirty (30) calendar days after receipt of VCK's comments (or such
longer period as VCK and the City may mutually agree upon) whether the
City accepts such comments or recommendations, or, if the City rz;}esc&:s
such comments or recommendations, the City shall provide a detailed
explanation to VCK as to why the comments or recommendations are
being rejected or responded 10 in an alternative manner. Taking into
account the importance of using an adaptive management approach to, and
preserving the City’s policy role with respect to the objective identification,
evaluation, and environmental review of potential Diversion Infrastructure
Project alternatives, if the Cily in good faith does not accept the comments
or recommendations provided under Paragraph 10.b., or responds to them
in an alternative manner, and VCK in good faith, on behalf of itself or
HTB, rejects the City’s reasoning or alternative response, then the Parties
shall meet and confer for purposes of resolving such dispute as set forth in

15
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Paragraphs 8 and 9.

d. HTB Waiver. HIB acknowledges that it has negotiated for the benefit of
having VCK prepare, submit, and coordinate with the City on HTB’s.
behalf regarding comments on the Anoual Report as set forth in this
Paragraph 10. Accordingly, HTB expressly waives its rights to
independently comment on the Annual Report, and from and after VCK’s
submission to the City of any comments on the Annual Report pursuant to
this Paragraph 10, HTB further expressly waives any rights HIB may
have to challenge or bring any Claim against the City or VCK with respect
to the adequacy of VCK’s comments on the Annual Report, and/or any
aspeets of the Annual Report other than those addressed by VCK’s
comments,

& Other City Deliverables.

. Required Agency Permit Applications. The City shall
pmv:ds VCK and HTR with copies of all applications for
Required Agency Permits that must be submitted to VCK and/or
the Resource Agencies as set forth in Paragraph 5 at the time
such applications are due (subject to any delays to accommodate
the exercise by any Party of its rights under Paragraphs 8 and 9).

ii. Correspondence with Resources Agencies Regarding
‘Required Agency Permits. In addition, the City shall provide
VCK and HTB with copies of any substantive correspondence
(including e-mail mfssages) between the City and the Resource

Agencies concerting its applications for Required Agency
Permits submitted by the City to the Resource Agencics under
Paragraph 5.
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11,) Covenant Not te Administratively or Judicially Challenge or Sue, Phased
: Dismissals, Mutual Releases, and Waivers

z. Covenant Not to Sue or Challenge. Exceptas permitted by this
Settlement Agreement in Paragraph 11.b, the Parties shall not advocate,
pursue, or request a determination, permit, certification, or approval
from, or petition, appeal, administratively, legally, or judicially challenge
or sue, or otherwise support, encourage, or initiate any Claim before any
‘one of the Agencies with Jurisdiction or any court with jurisdiction, to
obtain any Legal or Regulatory Action that is contrary to the Settlement
Agreement and that would be specific to, and binding upon, any Party.
In the event that any Legal or Regulatory Action is issued or adopted
that is contrary to the terms and conditions of this Setflement
Agreement, each Party reserves all its rights to pursue any available
Claim to address such Legal or Regulatory Action.

b, Exceptions to Covenant Not to Sue or Challenge. Notwithstanding
Paragraph 11.a. or the releases set forth in Paragraph 11.c. below, the
Parties reserve and shall have the following rights to pursue Claims :

+ i Any Party may administratively appeal or seek judicial review
of the terms and conditions of any Required Agency Permits
that ave contrary to the Settlement Agreement.

ii. During the term of the Settlement Agresment, any Party may
institute Claims to enforce the terms and conditions of, and
remedy any breach of the Settlement Agreement, subject to
and in strict accordance with Paragraphs 8 and 9 above.

it No Party shall be deemed to be precluded from bringing
Claims or asserting arguments otherwise available to them in
the absence of this Seftlement Agreement in any
administrative or judicial proceeding conceming general
policy positions, the general validity of statutes, administrative
rtiles, regulations, or general permits, or the general
“applicability and operation thereof, even if such statutes,
- administrative rules, regulations, general permits, or regulatory
policies could be deemed to apply to the City, HTB, or VCK
as part of a class of regulated entities, so long as no Party is
individually named as a defendant or opponent in such Claim,
and no Party contends that any other Party’s actions or
operations (including without limitation the Effluent
discharges) are a reason for, or a case study for, supporting the
- general validity or invalidity of such statutes, administrative
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rules, regulations, general permits, or regulatory policies.

iv. In the event that the City fails to implement the Approved
Effluent Diversions on the Time Schedule because to do so
would require construction and ogeratmn of Diversion .
Infrastructure Projects that are Finangially Infeasible because,
although the City will not need to raise its sewer rate 1 levels
that would cause the Median Income Cap and the Annual Rate
Cap components of Financial Infeasibility to be exceeded, the
Total Net Investment for the Diversion Infrastructure Projects

~ exceeds the Net Investment Cap, then the City shall not be in
breach of this Settlement Agreemem, and the Parties shall
meet and confer as set forth in Paragraphs 8 and 9. Further, in
addition to those remedies provided by this Settlement
Agreement, the Parties agree that in such case, and solely in
such case, HTB and VCK each reserve and retain any legal

rights utherwise available fo them in the absence of this

Settlement Agreement to assert 3 Claim challenging the City’s
failure to implement Diversion Infrastructure Projects as
necessary to make the Approved Effluent Diversions on the.
Time Schedule.

v. Inthe event that the City causes or materially contributes to a
significant and unlawful discharge of pollutants or waste to the
BEstuary that results in death of wildlife oceupying the Estuary,
or destruction and substantial, long-term degradation of habitat
provided by the Estuary, then each of HI'B and VCK reserves
any legal rights otherwise available to them in the absence of
this Settlement Agreement to administratively challenge such
a discharge of pollutants or waste.

wi. The reservations of rights set forth in Paxagraphg 11.b.iii,
11.b.iv and 11.b.v. operate only to reserve and retain the rights
of Parties to assert Claims that the Parties would otherwise be
legally entitled to assert in the absence of this Settlement
Agreement, but nothing in those provisions shall be interpreted
to create any new rights or Claims, or any basis for a new
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¢, Phased Dismissals, Mutual Releases.

-i. Phased HTB Dismissal. Upon execution of this Settlement
Agreement by HTB and the City, those Parties shall take all
reasonably required steps and actions, and shall jointly file the
documments appropriate, to hold i abeyance or otherwise
extend the City’s date to respond to HTB’s Petition A-1927(a),
which is currently pending against the WRF NPDES Permit
and/or the City (as a real party in inferest) before the State
Water Resources Control Board, until at least 120 days after
the date of execution of this Setflement Agreement (or such
other date mutually agreed to by HTB and the City) to
accommodate cooperation of the Parties Wli’h respect to the
City Public Process. So long as the City fulfills its obligations
under this Settlement Agreement, HIB and the City each
agree not to file any new Claim against the other during the
City Public Process with respect to Petition A-1927(a) or the
subject matter of this Settlerent Agreement (including,
without limitation, any Claim regarding the WRF NPDES
Permit or any WRE discharges of Effluent), except as
permitted by Paragraphs 11.bi, 11.b4it, or 11.b.v.,and 11.b vi.
Upon conclusion of the City Public Process and execution of
the Final Settlement Agreement by HTB and the City, those
Parties shall take all reasonably required steps and actions, and
shall file the documents appropriate, to assure adequate
éfsmssai with prejudice of all pending HTB Claims against
the City regarding HTB’s Petition A-1927(a) and discharges
of Effluent and/or the WRF NPDES Permit, and to provide
the mutual releases of pending Claims as set forth in this

“Paragraph and Paragraph 11.c.jii., and to release and limit
all future Claims by the Parties as set forth in Paragraphs
11.a, 11.cy., and 11.d.

ii. Phased VCK Dismissal. Upon execution of this Settlement
Agreement by VCK and the City, those Parties shall take all
reasonably required steps and actions, and shall gi}mtiy file the
documents.appropriate, (o ex ¢ time to respond to the
remaining Claims in Case No. 10-02072-GHK (PIWxX) to
a dam that s at least 12@ days after the date of @mcu‘{mn of this

by ’%"CK ami th& {';kty and appxeved by the Dxma*t Ceux:i) to
commodate cooperation of the Parties with respect to the

C}ty M&Q Process. So long as the City fulfills its obligations

under this Satil@meﬁi Agreement, VCK and the City each
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agree not to file any new Claim against the other during the
City Public Process with respectto in Case No, CV-10-02072-
GHK (PJWx) or the subject matter of this Settlement
Agreement, including, without limitation, any challenges
regarding the WRF NPDES Permit or any WRF dzschargm of
Effluent, except as pemﬂtﬁa{i by Paragraphs 11.b.ii, 1 1.b.iii, or
Ilbv,and 11.bvi. Upon conclusion of the City Public
Process and execution of the Consent Decree by VCK and the
City, those Parties shall ke all reasoniably required steps and
actions, and shall jointly file any documents appropriate, to
dismiss with prejudice all remaining Claims in Case No. CV-
10-02072-GHEK (PIWx), and any other pending VCK Claims
against the City regarding discharges of Effluent and/or the
WRF NPDES Permit, and to provide the mutual releases of
;sem%mg Claims as set forth in this Paragraph and Paragraph
11.c.iv., and to limit all future Claims by the Parties as set
forth in Paragraphs 11.a., 11.c.v,, and 11.d,

iii. Mutual Release of Pending Xdabﬁlty HI’B and the City.

- Inconsideration of the mutual obligations of this Settlement
Agreement, HTB and the City agree that, effective upon
execution of the Final Settlement Agreement by the HTB and
the City, each of HTB and the City, for itself and for its
owners, shareholders, members, directors, employees, agents,
representatives, attorneys, affiliates, consultants, successors
and assigns, shall fully release the other Party to the Final
Settlement Agreement, and its respective owners,
shareholders, members, directors, employees, agents,
representatives, a‘:mmays affiliates, consultants; successors
anciasmgns, and all persons, firms, and corporations having an
interest in it, from any pending Claims, including Claims for
attorneys’ fees, experts’ fees, and consultants’ fees, and other
technical and litigation costs and expenses, and any other sum.
incurred or claimed in connection with the remaining claims in
State Water Resources Control Board Petition A-1927(a),
including but not limited to the alleged failure, violation, ot
continuing violation of the C‘lty to comply with the CWA,
Parter-Cologne, the WRE NPDES Permit, the City’s

- municipal ordinances, or any other generai or individual
discharge permits, as set forth in or arising from the facts,
circumstances, legal authorities or claims in State Water
Resources Control Board Petition A-1927(a). This release
includes a waiver, general release and covenant not to sue or
file any Claim for fees of attorneys, experts, or consultants, and
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iv.

others, any costs or expenses, or any other sum incurred
through the date of the execution by the Parties of the Final

Setilement Agreement.

Mutnal Release of Pending Liability: VCK and the City.
In consideration of the mutual obligations of this Settlement
Agreement, the City and VCK agree, effective upon execution
of the Consent Diecree by VUK and the City, each of VCK and
the City, for itself and for its owners, shareholders, members,
directors, employees, agents, repraseniaﬁx%&, attorneys,
affiliates, consultants, successors, and assigns, shall fully
release the other Party to the Consent Decree, and its
respective owners, shareholders, members, directors,
employees, agents, regmsemativas, attorneys, affiliates,
consultants, successors, and assigos, and all persons, firms, and
w@@ramns having an interest in it, from any pending Claims,
including Claims for attorneys” fees, experts’ fees, and
consultants’ fees, and other technical and litigation costs and
expenses, and any other surn incurred or claimed in connection
with the remaining Claims in Case No. CV-10-02072-GHK
(PTWx), including but not limited to the alleged failure,
violation, or continuing violation of the City to comply with
the CWA, Porter-Cologne, the WRF NPDES Permit, the
City’s mumc:gal ordinances, or any other general or individual
discharge permits, as set forth in or arising from the facts,
circumstances, legal authorities or claims in Case No. CV-10-
02072-GHEK (PTWx) This release includes a waiver, general
release and covenant not to sue or file any Claim for fees of
attorneys, experts, consultants, and others, costs or expenses,
or any other sum incurred through the date of the execution by
the Parties of the Consent Decree.

. Mutual Release of Future Claims; All Parties, In

consideration of the mutual obligations of this Settlement
Agreement and in fu 1ce of Paragraph 11.a.,, the Parties

‘agree (effective, with rcggsw to HTB and the City, upon

execution of the Final Settlement Agreement, and effective,
with respect to VCK and the City, upon execution of the
Congent Decree) that each Party, for itself and for its owners,
shargholders, members, directors, employees, agents,
repwsaniaﬁveﬁ attorneys, affiliates, consultants, successors,
and assigns, fully releases and covenants not to sug or assert
any futyre Claits of any kind or nature, whether known or
unknown, against the other Parties, or such Parties’ respective

21

31



Cenfidential Federal Rule of Evidence 408 Communication

Memeorandum of Agreement. Regartimg Settlement Terms

owners, shareholders, members, directors, employees, agents,

representatives, attorneys, affiliates, consultants, successors,
and assigns, or persons, firms, and corporations having an
interest in the Party, except as syectﬁcaﬁy and expressly
permitted by the reservations of rights set forth in Paragraphs
11.a,, 11.b, 14.cand 15. This release includes a waiver,
general release, and covenant not to sue or file any Claim for
future fees of staff, attorneys, experts, consultants, and others,
or costs or expenses, or any other sum incurred in cormection
with this Settlement Agreement, the Final Settlement
Agreement, or the Consent Decree, except as expressly
permitted by Paragraphs 14.c and 15,

d. General Provisions Regarding Waivers and Releases Executed
Pursuant to this Settlement Agreement

i. Waiver of California Civil Code Section 1542: In
connection with the waivers and general releases of existing,

future, known, and unknown Claims provided and/or executed
pursuant to Paragraphs 9b.iii., 10.d,, 11.a., L1.c., 13, 14.a., and
14.b, and subject only to the exceptions set forth in Paragraphs
11.b., 14.c.i through I4.c.iv., and 15, each of the City, HTB,
and VCK, on behalf of itself, and its owners, shareholders,
membeys, directors, employees, agents, representatives,
attorneys, affiliates, consultants, successors, and assigus,
expressly waives, for the bencfit of each other Party and all
with respect to all waivers and releases set forth in the
Settlement Agreement, the benefit of California Civil Code

§ 1542, which provides as follows:

“A GENERAL RELEASE DOES NOT EXTEND
TO ALL CLAIMS WHICH THE CREDITOR
DOES NOT KNOW OR SUSPECT TO EXIST IN
HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF
'KNOWN BY HIM OR HER MUST HAVE
'MATERIALLY AFFECTED HIS OR HER
WITH THE DEBTOR

ii. HTB Representations and Warranties. Dr. Mark Gold,

repre,me and warrants that he is authorized to execute this
22
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owners, shareholders, members, directors, employees, agents,
representatives, attorneys, affiliates, consultants, successors,
and assigns, or persons, firms, and corporations having an
interest in the Party, except as specifically and expressly
permitted by the reservations of rights set forth in Paragmphs
1l.a., 11b, H.cand 15, This release mcludes a waiver,
general release, and covenant not to sue or file any Claim for
futare fees of staff, attorneys, experts, consultants, and others,
or costs or expenses, or any other sum incurred in connection
with this Setflement Agreement, the Final Settlement
Agreement, or the Consent Decreg, except as expressly
permitted by Paragraphs 14.c and 15.

d. General Provisions Regarding Waivers and Releases Executed
Pursuant to this Settlement Agreement

i

Waiver of California Civil Code Section 1542: In
connection with the waivers and general releases of existing,
future, known, and unknown Claims provided and/or executed
pursnant to Paragraphs 9b.ii., 10.d,, 11.a, 11.c, 13, 14.a, and
14.b, and subject only to the exceptions set forth in Patzagmghs
11b., 14.c.i through 14.civ., and 15, each of the City, HTB

and VCK, on behalf of itself, and its owners, sharehaider%,
members, directors, emglayees, agents, repmsemam@s
attorneys, affiliates, consultants, successors, and assigns,
expressly waives, for the benefit of each other Party and all
with respect to all waivers and releases set forth in the
Settlement Agreement, the benefit of California Civil Code

§ 1542, which provides as follows:

“A GENERAL RELEASE DOES NOT EXTEND
TO ALL CLAIMS WHICH THE CREDITOR
DOES NOT KNOW OR S‘EJSPECT TO EXIST IN

City’ Tnitials VCK’s Initials HTBs Initials.

HTB Representations and Warranties, Dr. Mark Gold,
represents and warrants that he is authorized to execute this
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owners, shateholders, members, directors, employees, agents,
representatives, attorneys, affiliates, consultants, successors,
and assigns, or persons, firms, and corporations having an
interest in the Party, except as specifically and expressly
permitted by the reservations of rights set forth in ?aragmphg
11.a, 11b, 14.c and 15. This release includes a waiver,
general release, and covenant not to sue or file any Claim for
future fees of staff, attorneys, experts; consultants, and others,
or casts or expenses, or any other sum incurred in connection
with this Settlement Agreement, the Final Settlement
Agreement, or the Consent Decree, except as expressly
permitted by Paragraphs 14.c and 15.

d.  General Provisions Regarding Waivers and Releases Executed
Pursuant fo this Settlement Agreement

iver of California Civil Code Section 1542: In
connection with the waivers and general releases of existing,
fumm known, and unknown Claims provided and/or executed
pursuant to Paragraphs 9buii,, 10.d., 11.a, 11.¢, 13, 14.2., and
14.b, and sub}cct only to the exceptions set forth in Paragraphs
11b., 14.c.i. through 14.c.iv,, and 15, each of the City, HTB,
and VCK, on behalf of xtsaif and its owners, shareholders,
‘members, directors, employees, agents, representatives,
attorneys, affiliates, consultants, successors, and assigns,
expressly waives, for the benefit of each other Party and all
with respect to all waivers and releases set forth in the
Settlement Agreement, the benefit of California Civil Code

§ 1542, which provides as follows:

“A GENERAL RELEASE DOES NOT EXTEND
TO ALL CLAIMS WHICH THE CREDITOR
DGES N(}T KNOW OR SUSPEC’I‘ T(} EXTST N

City” Tnifials VCK's Initials

ii, HTB Representations and Warrantxes Dr. Mark Gold,
represents and warrants that he is authorized to execute this
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Settlement Agreement and the Fipal Settlement Agreement,
and to otherwise act on legal matters on bebalf of HTB
without seeking advice or counsel of an attorney licensed to
practice law in California. Dr. Gold further represents and
watrants that he is a person experienced in these types of legal
agreements and transactions, and has substantial experience in
reviewing, implementing, and enforcing agreements like this
Settlement Agreement, as well as the legal and regulatory
matters addressed herein. Dr. Gold acknowledges that the
City has recommended that FITB have this Settlement
Agreement reviewed by legal counsel, but, in the exercise of
Dr. Gold’s sole discretion acting as President of HTB, he has
declined to have legal counsel review the terms of this
Settlement Agreement based on his expertise and experience
in legal matters like this one, and with respect to the federal
Clean Water Act, the California Porter-Cologne Act, and state
and federal Eﬁd&ngered Species Acts.

HTB's Initials

Compliance Monitoring Payments. In full and final satisfaction of all of
VCK’s collective accrued and future attorneys’ fees, legal and technical
consultants’ fees, staff fees and costs, experts’ fees, expenses, and costs, and any
other costs and expenses incurred by VCK in connection with implementing its
obligations under this Settlement Agreement and the Consent Decree (when
executed), including, without limitation, VCK’s: participation and cooperation
under Paragraph 7; its review and comment on the Annual Report and any other
data, reports, studies, information, or documents prepared and provided to VCK
and/or HTB pursuant to Paragraphs 7 and 10; its challenge to any Rate Rejection
under Paragraph 6; its patticipation in any informal dispute resolution process
under Paragraph 8; and/or its participation in any formal dispute resolution
process under Paragraph 9.b. fo address an Event of Implementation Constraint

or Disagreement, the City shall pay VCK a total sum of $120,000 in six equal

annual payments of $20,000 each, without interest or service charges of any
kind. “The first annual payment shall be due from the City to VCK on the date
that is thirty (‘3{}) days after the Effective Date of the Consent Decree (regardless
of the Effective Date of the Final Settlement Agreement), without further

invoice or notice being required from VCK, The remaining five annual

payments shall be made to VCK on the date that is the later of: (a) thirty (30
days after the City receives a written invoice from VCK requesting payment of
the annual $20,000 installment, or (b) the date that constitutes the first, second,
third, fourth, and fifth year anniversaries (respectively) of the first annual
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payment. All payments shall be made payable to “Ventura Coastkeeper,”
addressed to those persons and at the address specified for notices by VCK in
the Consent Decres, and shall made available for VCK to collect when due at
the City Clerk’s office. The funds provided by the City to VCK under this
Paragraph 12 shall only be used by VCK, on its own behalf and on behalf of
HTB, for purposes of implementing its obligations under, and monitoring the
status and progress of the City’s compimme with the Settlement Agreement and
the Consent Decree (when executed), and under no circumstances shall the
funds be used to institute any Claim against the City, except a Claim for
enforcement of the Settdement Agreement as permitted by, and pursuant to,
Paragraphs 8, 9, 11.a.,, 11.b.. and 11.b.di. VCK shall keep an aceounting of all
expenditures charged against this $120,000 monitoring fund. VCK shall
provide a copy of this a¢eounting to the City on the earlier date of {a) exhaustion
of the $120,000 fund, or (b) temnnamm of the Consent Decree pursuant to
Paragraph 16. «

HTB bereby expressly waives its rights to, and agrees not to seek to recover or
make a Claim against the City for any accrued or future attorneys’ fees, legal
and technical consultants’ fees, staff fees and costs, experts’ fees, expenses,
costs, or any other fees, costs and expenses incurred by HTB or VCK in
connection with implementing HTB"s or VCK’'s obligations under this
Settlement Agreement and the Final Settlement Agreement (when executed),
including, without limitation, fees, costs or expenses associated with HTB’s

and/or VCK’s: participation and cooperation under Paragraph 7; their review

and comment on the Annual Report and any other data, reports, studies,
information, or documents prepared and provided to VCK and/or HTB pursuant
to Paragraphs 7 and 10; their challenge to any Rate Rejection under Paragraph 6;

 their participation in any informal dispute resolution process under Paragraph 8;

and/or their participation in any formal dispute resolution process under
Paragraph 9.b. to address an Event of Implamenramn Constraint or
Disagreement,

Attorneys’ and Consulting Fees.

4 Settlement of VCK’s Staff, Attorneys” and Camﬂtams’ Fees

 Incurred through the Effective Date of the Consent Diecree , In full
and final settlement of any and all of VCK's Claims for staff, attorneys’,
consultants’, and experts’ fees, expenses, and costs that VCK may be
entitled to ciatm or collect in connection with the Settlement Agreement,
Consent Decree, any and all Claims dismissed and released under
Paragraphs 11.c.ii. and 11.c.iv., the City shall pay VCK the sum of Fifty
Nine Thousand dollars ($59,000) within thirty (30) days after the
Effective Date of the Consent Decree. All payments shall be made
payable to “Ventura Coastkeeper,” addressed to those persons specified
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for notices by VCK in the Cousent Decree, and shall mdde available for
VCE to collect when due at the City Clerk’s office. Upon payment of
such sum, VCK shall be deemed to have waived any further Claim for
attorneys’, consultants®, and experts fees, expenses, and costs accruing
in connection with the elamag dismissed and released under Paragraphs
1leciiand 1l.civ.

Waiver of HTB’s Staff, Attorneys’ and Consultants’ Fees Incurred
through the Effective Date of the Final Settlement Agreement. HTB
hereby expressly waives its rights to, and agrees not to seek, demand,
recover or make a Claim against the City for any staff, attorneys’,
consultants’, and experts’ fees, expenses, and costs incurred in~
‘conpection Wﬂh the Settlernent Agreement, the Final Settlement
Agreement, and any and all Claims dismissed and released under
Paragraphs 11.c.iand 11 ciii,

Future Attorneys’ and Consulting Fees. As set forth in Paragraphs
11.a. and 11¢.v. above, each and every Party releases any Claim for,
and shall be responsible for all of its own future staff, attorneys’,
consultants’, staff, and scientific, technical, or otherexperts™ and
consultants’ fees, expenses, and costs incurred in connection with any
Claim of whatever kind and nature, related to each Party’s performance
pursuant to, implementation of, or in any other way arising under or in
connection with, this Settlement Agreement, including formal and
informal dispute resofution under this Settlement Agreement, except that
each of the Parties retains and reserves its rights to make a Claim for an
award of staff, attorneys’, consultants’, and/or experts fees, expenses,
and costs pursuant to the following exceptions: ‘

1. as otherwise set forth in Paragraph 9.a. with respect to
compensation of a Scientific Review Panel; provided,
however, that in the event that any Party refers an issue to the
Scientific Review Panel that is determined by dispute
resolution under Paragraphs 8 and 9.b. to be {rivolous or
primarily for purposes of harassment or delay, then the dispute
resolver under Paragraph 9.b. shall have the authority to award
costs of such d;lspuli@ resolution proceeding as well as
reasonable attorneys’, consultants, and experts’ fees to the
prevailing Party in the scientific dispute resolution proceeding;

ii. as otherwise set forth in Paragraph 12 regarding compliance
monitoring fees that the City has agreed to pay;

iil. as otherwise set forth in Paragraph 1 5 regarding penalties the
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.

City has agreed to pay in the event that it fails to timely deliver
the Annual Report, and

The prevailing or substantially prevailing party in any formal
dispute resolution proceeding brought pursuant Paragraphs 9.b,

and 11.b.ii for a breach of the Settlement Agreement shall receive
its reasonable costs and attorney's fees incurred in accord with the
standard established by § 505 of the Clean Water Act, 33U8.C.
§1365. Such fees and costs paid to the prevailing or substantially
prevailing party in the formal dispute resolution proceeding under
Paragraph 9.b. for a breach of the Settlement Agreement, provided,
however, that:

e 1o Party shall be permitted to demand or make a Claim for
any fees, costs, or expenses incurred in pursuing informal
dispute resolution under Paragraph 8, which is necessary as
a prerequisite to invoking formal dispute resolution under
Paragraph 9.b.;

® no Party shall be permitted to demand or make a Claim for
any fees, costs, or expenses incurred in pursuing formal
dispute resolution foran Event of Implementation
Constraint or Disagreement under Paragraph 9.b;

* no Party shall make any demand for attorneys’ fees during
any informal dispute resolution proceeding under
Paragraph §; and

¢ 1o Party shall attempt to condition, or demand that any
informal dispute resolution proceeding under Paragraph 8,
or any formal dispute resolution proceeding under
Paragraph 9.b. be conditioned upon, the payment of such
Party’s attorneys’, experts’, staff’s, or consultants” fees,
costs, or expenses incurred in pursuing informal dispute
resolution.

Accordingly, except as expressly set forth in this Paragraph 14.c., no
Party shall make any demand or Claim for attorneys’, consultants’, staff,
and scientific, technical, or other experts” and consultants’ fees, sums,
expenses, and costs in connection with contesting a Rate Rejection,
fulfilling participation and cooperation obligations, review or comument

on the Annual Report, compl.

ice monitoring, or informal or formal

dispute resolution proceeding.
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Monetary Penalties. Unless the City obtains an extenston of an applicable due
date for good cause, which extension shall not be unreasonably withheld by
VCK, if the City fails to submit the Annual Report to VCK at the time due under
Paragraph 10.2, then VCK shall provide written notice to the City of such failure,
and the City shall have fifteen (15) calendar days as a grace period to cure its
faflure to provide the repart to VCK. If the City fails within fifteen calendar days
after receipt of VCK's written notice to pr@vxd«s the Annual Report to VCK, then.
the City shall pay stipulated payments accruing from the sixteenth calendar day
following the VCK notice until the date that the City provides the Annual Report
as follows:

Days 1-30 $100 per day
Days 31-60 $200 per day
Days over 60 $500 per day

VCK shall use its best efforts to obtain a written agreement by and among the

City, VCK and California State University Channel Islands, that is acceptable to
the Department of Justice, and binding upon the University to accept and use any
stipulated payments that become due and payable by the City under this

Paragraph to fund activities which benefit the watershed and ocean environments
in and surrounding the watersheds in the area affected by City discharges of
Effluent. Proyided that such wrilten agreement is obtained, the City shall tender
any stipulated payments that become due and payable hereunder to California

State University Channel Jslands, to be used solely to fund activities other than

hﬁgaﬁon that benefit the watershed and ocean environments in and surrounding
the watersheds in the area affected by the Effluent, and the City shall send such
payments via overnight mail to: California State Channel Islands University,
Grants and Contracts, Finance and Administration, attention: Leo Cervantes, One
University Drive, East Tower #1762, Camarillo, CA 93012. The City shall send
wriften potice to VCK once it has sent any such payments, If California State
University Channel Islands has not provided the written agreement referenced in
this Paragraph by the time that VCK and the City are prepared to execute the
Consent Decree, then such written agreement shall be entered into with The
Nature Conservancy, or another enviroumental organization that is mutually
acceptable to, and agreed upon by VCK and the City.

Termination.

This Settlerent Agreement shall terminate as between VCK and the City on the
date that the Consent Decree is fully executed by those Parties. This Settlement
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Agreement shall terminate as between HTB and the City on the date that the
Final Settlement Agreement is fully executed by those Parties. The Consent
Decree between the City and VCK, and the Final Settlement Agreement between

the City and HTB shall each and both terminate on the earlier of the following

dates: (1) the last date of the period in which the City has commenced operation
of the Diversion Infrastructure Projects and operated the projects for five (5)
years; or (2) the last date of the period in which the City has commenced
cperatzen of the Diversion Infrastructure. Projects and operated the projects for

three (3) years in a manner that has achieved zero Direct Discharge (other than
any Direct Discharges occurring due to Breakdown Situations or Maintenance,
Health and Safety Situations).

General Provisions.

& Successors and Assigns, The provisions of this Settlement Agreement
apply to and bind each of VCK, HTB, and the City, including each
Party’s directors, employees, owners, members, agents, representatives,
shareholders, servants, contractors, consultants, successors, assigns, and
legal affiliates. No change in structure, ownership, corporate, or other
legal status of any Party, nor any transfer of the assets or liabilities of
any Party, shall in any way alter the responsibilitics of such Party under
this Settlement Agreement, including its directors, employees, owners,
members, agents, representatives, shareholders, servants, confractors,
consultants, successors, assigns, and legal affifiates.

‘b, Authority, Each of the undersigned representatives of the Partfies
certifies that he/she is fully and legally authorized by the Party to enter
into this Settlement Agreement, execute it on behalf of the indicated
Party, and to legally bind the represented Party to its terms. In any action
to enforce this Settlement Agreement, no Party shall raise as a defense
the failure by any of its direetors, employees, owners, members, agents,
rep;&s%matwm, shareholders, servants, contractors, consultants,
suceessors, assigns, or legal affiliates to take actions necessary to comply
with this Settlement Agreement.

¢ Mod tfiﬁatx(m The terms and conditions of this Settlement Agreement
may not be changed, discharged, or terminated unless by a written
- document or instrument, signed by all the Parties affected by the
proposed action, ‘

d. Continuing Jurisdiction, The Parties stipulate that the District Court,
for the Central District of California shall retain jurisdiction to enforce
the terms and conditions of this Settlement Agreement and the Consent

- Decree, and to resolve disputes pursuant to Paragraph. 9.b., and otherwise

2
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as may be necessary or appropriate for the interpretation,
implementation, construction, or execution of this Settlement
Agreement, the Consent Decree, and/or the Final Settlement Agreement.
Each Party hereby waives all current and future objections it may have to
the District Court’s establishment or retention of jurisdiction over this
Settlement Agreement, the Final Settlement Agreement, or the Consent
Decree, and each Party agrees to take such further actions, including
preparing and filing such documents with the Court as may be necessary
to enable the Court to establish or retain jurisdiction for the purposes set
forth in tizzs Paragraph.

Counterparts. This Settlement Agreetnent may be executed in any
number of counterparts, all of which L@g@ﬂaer shall constitute one
original document. Telecopy, scanned copies (i.e., pdf) and/or facsimile
copies of original signatures shall be deemed to be original signatures
for purposes of executing counterparts of this Settlement Agreement,
and any amendrgents, modifications, revisions, or notices to terminate
this Settlement Agreement.

No Effect on the SSOs Consent Decree. The terms and conditions of
this Settlement Agreement shall not be interpreted, appizef:i or
implemented that would, in any way, alter, modify, revise, terminate, or
supersede the provisions of that certain consent decree and stipulated
dismissal entered into by and among VCK and the City, and approved
by the District court for the Central District of California, releasing and
dismissing those single and/or continuing sewer system overflow related
violations alleged by VCK in connection with Claims III through V of
the Complaint filed in Civil Case No. CV-10-0207 2-GHK(PTWx).

Notices. Any notifications, submissions, or communications to VCK,
the City, or HTB pursuant to this Settleruent Agreement shall be, to the
uxtem feasible, sent via electronic mail fransmission to the e-mail

egses listed below (electronic return receipt requested) or, if
electronic transmission is not feasible, via overnight or hand defivery to
the addresses below. Any change in the individuals or addresses
designated by any Party must be made in writing to all Parties.
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if to VCK:

Christopher Sproul
ENVIRO! 'MENT AL
ADVOCATES

5135 Anza Street

San Francisco, CA 94121
Telephone: (415) 533-3376
Facsimile: (415) 358-3695
Email;

csproul@enviroadvocates.com

If to the City:

Rick Cole ,

City Manager, City of San
Buenaventura

501 Poli Street, Room 205
Ventura, CA 93002-0099
Telephone: (805) 654-7740
Email:
citymanager @ci ventura.ca.us

Shana Epswm

- SdllJOZl Ventura, CA 93001
Tehaphme (805) 652-4503
Email:

sepstein @ci.ventura.ca.us

Ifto HTB:

Mark Gold

President

Heal the Bay

1444 9® Street

Santa Monica, CA 92401
Telephone: (310) 451-1500
Email: mgold@healthbay.org

Jason Weiner, Staff Attorney
Wishtoyo Foundation's Ventura
Coastkeeper Program

3§75-A Telegraph Rd., #423
Ventura, CA 93003

Telephone: (805) 823-3301

Email:

Jjweiner.venturacoasticeeper @wishtoyo.org

30

Rick Raives

Public Works Director, City
of San Buenaventura

501 Poli Street, Room 120
Ventura, CA 93002-0099
Telephone: (805) 652-4518
Email:
traives@ci.ventura.caus

Artel Cdlo

501 Poli Street, Suite 26
VamuraxCA 93002-0099
Telephone: (805) 654-7818
Email:
acalonne @ci. ventura.ca.us

Kirsten James
Director Water Quality

Heal the Bay

1444 9th Street

Santa Monica, CA 92401
Telephone: (310) 451-1500
Email: lgames@iwalﬁmbay com



Confidential Federal Rule of Evidence 408 Communication

Memorandum of Agreement Regarding Settlement Terms

In W‘iﬁn&ss ‘Whereof, the Parties hereto enter into this Settlement Agreement,

effec

Aticl Calonne, City Attomey

WISHTOYO FOUNDATION/
Vm COASTKEEPER

L

By:

Mati Waiya, Executive Director

APPROVED AS TO FORM FOR
WKSHI’QYO FOUNDATION/

By:

Heal the Bay

By:

ive as of the last date entered below.

Jason A. Weiner, Staff Attorney

Date:

Date:

I}at;e% o

Date:

3
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In Witness Whereof, the Parties hereto enter into this Settlement. Agreement,
effective as of the last date entered below.

CITY OF SAN BUENAVENTURA.

By:

APPROVED AS TO FORM FQR
CITY QF SAN BUENAVE ENTURA

By: _ Date:

Ariel Calonne, City Attorney

Wfsmayo FOUNDATION/
TURA COASTKEEPER

APPROVED AS TO FORM FOR
WISHTOYO FOI}NDATI()N/
VENTURA COA‘ PIEER

fason A. Weiner, Sﬁéﬁfﬁifbmey
Heal the Bay
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1In Witness Whereof, the Parties hereto enter into this Settlement Agmemem:,

effective as of the last date entered below,

CITY OF SAN BUENA VENTUI

By:

Rick Cole, City Manager

APPROVED AS TO FORM I*QR
CITY OF SAN BUENAVEN

By:

' Aﬂé‘z Calonm, Cit}! Atmmey

WlﬁlfI’QYO FOUNDATION/
TURA COASTKEEPER

By:

‘Mati Waiya, Executive Director

APPROVED AS TO FORM FOR
WISHTOYO FOUN YATION/
’ TURA COASTKEEPER

Heal the Bay

Mark Gold, Prosident

Date:

Date: /gi;?afgf CZ}; loy
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Attachment “A” To
andum of Agreement Rggaxﬁing Settlement Terms
Terms and Definition

Unléss otherwise cxmmiy defined herein, terms used in this Settlement Agreement that are.
defined in the CWA or in regulations or rules promulgated under the CWA have the meaning
dsaagmd to thern in those statutes, regulations or rules, Whenever terms listed below are used
in this Settlernent Agreement, the following definitions apply:

.I?”im
B,

F.

G.

“ACOE" means the United States Army Corps of Engineers.

“Agencies with Jurisdiction” means, CDFG, RWQCB, ACOE, NMFS,
USFWS, and other governmental agencies with jurisdigtion to
environmentally review, consult with respect to, certify, approve, condition,
or otherwise permit Diversion Infrastructure Projects, components thereof, or
over the elimination of Direct Discharge, and/or the implementation of
alternative dischazgas of Effluent to new or different Jocations or uses.

“Annual Rate Cap” means a 3% increase in any one year during the Time
Schedule.

“Approved Effluent Diversions” means that volume or flow of Effluent
diversion permitted and approved for diversion from Direct Discharge to the
Estuary by the Resources Agencies pursuant to Paragraph 5 of this
Agreement.

“Breakdown Situations” means any temporary event oceurring after
construction of the Diversion Infrastructure Projects and implementation of
Effluent diversions that is beyond the City’s reasonable control and that
precludes the City from diverting Effluent, or materially reduces the volume
of Effluent that may be diverted from Direct Discharge, such as:

. anEventof Force Majeure;

. arainfall event or series of events exceeding the Five-Year 24-Hour
Storm Event or the Five-Year 30-Day Storm Event such that diversion of
Effluent to the constructed Diversion Infrastructure Projects is precluded,
and/or the potential for inundation of the WRF facilities creates a material
risk that a WRF treatment unit process may be bypassad* and/or

i, any mechanical failure of facilities, equipment or processes, whether
operated by the City or by other water districts or users to whom the City
may transfer Effluent, required to rmpiemgm diversions of Effluent from
Direct Discharge or to the Water Reclamation Uses and/or Treatment
Wetlands.

“CDFG” means the California Department of Fish and Game.

“City” means the City of San Buenaventura, a California chartered City,
5 :
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: Terms and Definitions

“City Public Process” means a ninety (90) to one hundred twenty (120) calendar
day public communications and outreach process, to be conducted by the City
after final execution of the Settlement Agreement, but pﬁ{}f to execution of the

Final Settlement Agreement and Consent Decree, consisting of written, oral, and

electronic communications, as well as public meetings, workshops, and City
Coungil hearings to. gistplam and allow stakeholders and the City's electorate to
evaluate the policy importance of the Settlement Agreemnent, its goals, terms,
conditions, its likely community and environmental benefits, and its likely impacts

“on the community, including, without limitation, potential water and sewer

revenue measures that are anticipated to be necessm:y to comply with the

Settlernent Agrccment.

“Claim” means any legal, administrative, judicial or other claim, charge,
demand, cause of action, challenge, lawsuit, petition, appeal, ot other request
for remedy of any kind or nature, at law or in equity, including, without
limitation, those for violations of law or regulation, or for injunctive relief,
declaratory relief, specific performance, damages, penalties, fines, sammns, fees,
costs, expenses, or mam:tary sums of any kind.

“Consent Decree” mears & proposed consent decree, which shall be consistent
with, and implement all terms and conditions, of this Settlement Agreement,
and, when executed, shall supersede this Settlement. Agreement, together with
any stz;mfated dismissal with prejudice, and any other required documents,
which shall be entered into, executed, and filed jointly by VCK and the City
with the District Court for the Central District of California in Case No. CV
10-02072-GHK (PIWx), as necessary to dismiss with pregudiw all remaining
VCK claims against the City, and to provide all releases and limit all future
challenges. against the City and VCK as set forth herein.

“Construction Implementation Constraints” means, as applicable, the
occurrence(s) of any of the following in a manner that precludes, prevents or
impedes the City’s construction of the Diversion Infrastructure Projects by the
Time Schedule specified in ettlement Agreement or the achievement of
the Effluent diversions required by this Settlement Agreement: 1) Technical
Infeasibility, 2) Financial Infeasibility, and/or 3) Regulatory Infeasibility.

“CWA” means the Federal Water ?aﬁu‘ﬁiﬁn Control Act, 33 U SC. 88 1251 er.
seq.

“Debt Service” means the interest and other costs of bond issuance which must
be paid to finance the Total Net Irzv&mnt in specified types of City sewer
related capital projects, but, to eliminate “double counting,” excludes the amount
of the bond principle to be repaid to debt holders, which amount is already
“counted”’ as the Total Net Investment in infrastructure and capital projects.

33
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Menmmndam of Agreement Regarding Settlement Terms
Terms and Definitions

“Design Considerations” means that the capacity for reclamation and
diversion infrastructure projects is designed to accept the total combined flow
or volume of Effluent and rainfall during a Five Year 24-Hour Storm Event,
and a Five-Year 30-Day Storm Event, except duting Maintenance, Health and

Safety Situations or Breakdown Situations.

“Direct Discharge” means any discharge of Effluent to the Estuary from the WRF
or the WRF's existing wildlife treatment ponds, excluding those discharges of
Effluent to the Estuary from Treatment Wetlands that are approved by the
Resources Agencies, and that are otherwise conducted pursuant to the terms
of this Settlement Agreement, which discharges of Effluent to the Estuary
may be permitted as set forth herein.

“Diversion Infrastracture Project” or “Diversion Infrastructure Projects” means
those reclamation and diversion infrastructure projects, including the Treatment
Wetlands that cumulatively will have the capacity, taking into accotint and
subject to the Design Considerations, Construction Implementation Constrainis,
and Operational Implementation Constraints, to divert to Water Reclamation
Uses and/or Treatment Wetlands the Maximum Feasible Diversion Volume,

- “Effective Date” means the date that additional, more detailed legally binding

documents, consistent with and implementing this Settlement Agreement,
take effect and are binding upon the Parties. With respect to the document
executed by HTB and the City, such date shall be the date that duly authorized
representatives of both HTB ;gm the City fully execute the Final Settlement
Agreement. With respect to VCK and the City, such date shall be the last date
for the United States Department of Justice to comment on the Consent
Decree, i.e., the 45" day following the United States Department of Justices’
receipt of the Consent Decree.

“Effluent” means current and future anticipated WRF tertiary treated sewage
effluent, which also constitutes recycled water:

“Estuary” means the Santa Clara River Bstuary.

“Event of Force Majeure™ is an event which renders the City’s compliance
with the Settlement Agreement impossible, despiie the timely and reasonable
etforts of the City, due to circumstances beyond the control of the City or its
agents, and which could not have been reasonably foreseen and prevented by the
exercise of due diligence by the City. Any delays or failure to properly perform
as required by this Settlement Agreement due to the City’s failure to make timely

and bona fide applications and to exercise reasonable and diligent efforts to-
cemp y with the terms in this Settlement Agreement, or due to normal inclement
into account by the Design Considerations, shall not, in any
event, be considered to be an Event of Force Majeure,
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Terms and Definitions

“Event of Impfefmmtamﬁ Constraint or E{)magmcmem’ means that one Party
believes that one of the following has d: (a) a Construction Implermentation
Constraint; or (b) an Operational Imp}m;mmtmn Constraint, or (d) a disagreement
among the Parties regarding an the terms and conditions of this Settlement
Agreement, m@ludmg a disagreement regarding: (1) the existence, extent or effect of,
or the appropriate response to a Construction Implementation Constraint, or an -
Operational kuplementation Constraint; (it) the appropriate Maximum Feasible
Diversion Volurne; (iif) the appropriate Time Schedule or extension o a Time
Schedule; (iv) the existence, extent or effect of, or appropriate response to a Rate
Rejection; (v) the appropriate Maximum Ecologically Protective Diversion Volure;
or (vi}any other disagreement regarding the interpretation or implementation of the
terms of this Settlement Agreement.

“Bvent of Implementation Constraint, Disagreement, or Breach” means that one
Party believes that one of the following has occurted: (a) an Event of Implementation
Constraint or Disagreement, or (b) a violation or breach by a Party of the Settlement
Agreement, or, when executed, of the Final Settlement Agreement or Consent

“Financial Infeasibility” or “Financially Infeasible” means:

i that the iricrement of revenue needed to fund the Total Net Investment
and Debt Service for the planning, design, engineering, environmental
review, permitting, construction, and implementation of only the
Diversion Infrastracture Projects and/or Effluent diversions will
necessitate a total increase in the City’s base cost of service sewer fees
and/ or sewer rate of more than the Annual Rate Cap.

. the sum of the revenues needed for: (a) the City’s sewer-related
operations, management and maintenance duties, (b) the Total Net
Investment and Debt Service for planning, design, engineering,
environmental review, permitting, construction, and implementation of
the City’s adopted Capital Improvement Plan and Sewer Master Plan
projects, and (¢) the Total Net Investment and Debt Service for gﬁammg,
design, engineering, environmental review, permitting, construction, and
implementation of the Diversion Infrastructure Prajects and/or Effluent
diversions, together cumulatively require total net expenditures by the
City that necessitate total average annual base cost of service sewer fees
and/or a sewer rate at any time during the Time Schedule exceeding the
Median Income Cap.

fil.  the Total Net Investment needed for the planning, design, engineering,
environmental review, permitting, construction, and implementation of
the Diversion Infrastructure Projects and/or Effluent diversions exceeds
the Net Investment Cap.
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Terms and Definitions

“Final Settlernent Agreement” means a final settlement agreement, which shall

be consistent with, and designed to implement all terms and conditions of, this
Settlement Agreement, and, when ¢xecuted, shall supersede this Settlement
Agreemenl, together with any stipulated dismissal with prejudice, and any
other required documents, all of which shall be to be entered into, executed
and filed jointly by HTB and the City with the State Water Resources Control
Board and any other all applicable governmental agencies with jurisdiction, as
necessary to dismiss with prejudice all pending HTB administrative and/or
legal challenges against the City regarding discharges of Effluent and/or the
WREF NPDES Permit, including State Water Resources Control Board
Petition A-1927(a), ané to provide all HTB releases and limit all future
challenges by or against the City , or HTB, and/or their operations as set forth
herein.

“Five-Year 24-Hour Storm Event” means that amount of total rainfall generated
from a rain event or series of rain events oceurring over the course of a 24-hour
period that, on average based on the historical rainfall records, occurs only once
every five years.

“Five-Year 3(3—«}Z)ay Storm Event” means that amount of total rainfall generated
from a series of rain events oceurring over the course of a 30-day period that, on
average based on the historical rainfall records, occurs only once every five years.

“HTB" means Heal the Bay, a 501(c)(3) nonprofit organization.
“Legal or Regulatory Action” means any action, ruling, permit, certification, or
apptoval, or any provision, term, effluent limitation, or other condition thereof, or

any other similar regulatory requirement adopted or issued, and enforceable by an
Agency with Jurisdiction or a court with jurisdiction.

“Maintenance, Health and Safety Situations” means any temporary event

~ occurring after construction of the Diversion Infrastructure Projects and

implementation of Effluent diversions that precludes the City from diverting
Bffluent, or materially reduces the volume of Effluent that may be diverted from
Direct Discharge, due to either (i) the creation by normal operations of a threat to
public health and safety that is beyond the City’s reasonable control, and/or (if)
the need to implement maintenance, repairs, safety measures or capital
improvements to assure the proper continued operation of the Diversion
Infrastructure Projects, such as:

. An inability to divert Direct Discharge or deliver: Effluentto Water
Reclamation Uses and/or the Tmaiment,Weﬁ that may be foreseen, but is
unavoidable because any of the facilitie; en

operated by the City or by other water districts or users to whom the City may
transfer Effluent) diverting Effluent tothe Water Reclamation Uses am:ik)z
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Treatment Wetlands must be “offline” for emergency or scheduled
mainienance, repair, replacement, capital upgrades, implementation of safety
measures or similar types of work;

if. Aninability to deliver Effluentto Water Reclamation Uses and/or the
Treatment Wetlands arising due to an Event of Force Majeure that occurs
despm the City’s reasonable diligence, and creates a credible risk of causing a
ischarge, spill, or release resulting in a nuisance, or adverse impacts public
%malth safety or theenvironment.

“Maximum Ecologically Protective Diversion Volume” means the maximum
volume or flow of Effluent appropriate to divert from Diréct Discharge that is

. ecologically protective of the Estuary, the Estuary’s aquatic species, and the

Estuary watershed, which volume or flow shall be conclusively established for
purposes of this Settlement Agreement as set forth in Paragraph S.c,, or, if
disagreement arises in the process set forth in Paragraph 5.c, the vqume or flow
shall be conclusively established by way of the meet-and-confer process set forth in
Paragraph 8, or, if necessary, by way of formal dispute remiu{tan as set forth in
Paragraph 9.a. ef this Settlernent Agreement.

“Maximum Feasible Diversion Volume” is a term that will guide the
dﬁt&m&m and construction of inft: astruetuz” project capacity pursuant to this
Seftlement Agreement, and means a minimum average annual volume or flow of
Efftuent that can be diverted from Direct Discharge, which should be comprised of
no less than 50% of the WRF total average annual Effluent volume and up to
100% of its total average annual Effluent volume, unless and except to the extent
that such diversions are infeasible to achieve due to Construction Implementation
Constraints, in which case “Maximum Feasible Diversion Volume™ shall mean the
greatest average annual volume or flow of Effluent that can be directed to Water
Reclamation Uses and is not Technically Infeasible, Regulatorily Infeasible, or
Financially iﬂf&&sxbk:

“Median Income Cap” means 1.2% of the City’s annual median household
income measured at any time during the Time Schedule.

“Net Investment Cap™ means Fifty Five Million Dollars ($55,000,000), increased
on the date of caleulation of the financial cap by the same percenitage as the
parcani‘agf: mcrease in the Engineering Record News Construction Cost Index

~ oceurring between the Effective Date and the date of calculation.

“NMES” means the National Marine Fisheries Service (also known as the
National Oceapic and Atmospheric Administration’s Division of Fisheries).

“NPDES” means National Pollution Discharge Elimination System.

I
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“Operational Implementation Constraints” means, as applicable, the occurrence(s)

of any of thefollowing in a manner that precludes or impedes the City’s operation

of the Diversion Infrastructure Projects or the achievement of the Efftuent
diversions required by this Settlernent Agreement by or after the Time Schedule
specified in this Settlement Agreement: 1) Technical Infeasibility; 2) Financial
Infeasibility; 3) Regulatory Infeasibility, 4) Breakdown Situations; or 5)
Maintenance, Health and Safety Situations.

“Parties” means collectively the City, VCK, and HTB,
“Party” means, individually, the City, VCK, or HTB.

“Porter-Cologne” means the California Porter-Cologne Water Quality Control Act,
California Water Code §§ 130000 et seq.

“Rate Rejection” means ratepayers succeed in any challenge to, or otherwise
successfully legally prevent {pursuant to provisions of the California Constitution or
otherwise), the City’s rate increases or revenue measures necessary to finance the

‘Diversion Infrastructure Projects and/or Effluent diversions as required by, and

consistent with, the terms and conditions of this Settlement Agreement.

“Regulatory Tnfeasibility” or “Regulatorily Infeasible” means the failure to secure
from Agencies with Jurisdiction the necessary approvals or permits needed to
comply with the Settlement Agreement despite the City's timely and reasonable
efforts to do so.

“Required Agency Permit” or “Required Agency Permits” means one or all of
the legally required environmental reviews, consultations, permits, certifications
and other approvals (including, but not limited to Waste Dischar ge Reguirements
pursuant to California Water Code section 13000 ef seq., an NPDES permit

pursuant to Clean Water Act section 402, and incidental take authorization

purstiant to section 7 or section 10 of the federal Eﬁdangefﬁd Species Act) that
must be issued by any one of the Agencies with Jurisdiction to lawfully
implernent Diversion Infrastructure Projects, or compenents thereof, or
diversions or alternative discharges of Effluent to new or different locations or
uses and/or as necessary to eliminate Direct Discharges.

“Resources Agencies” means USFWS, CDFG, NMES, RWQCB and all other
governmental agencies with jurisdiction to environmentally review, consult with
respect to, certify, approve, condition or otherwise permit diversions from Direct
Discharge, and/or alternative discharges of Effluent to new or different locations
or-uses.

“RWQCB" means the Los Angeles Regional Water Quality Conrol Board.

38
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Terms and Definitions

“Scheduled Maintenance, Health and Safety Situations” means any Maintenance,
Health and Saftzty Sitamm}s that are anticipated, are within the contro] of the City,
eduled 1o occur during a certain time period by the City.

“Technical Infeasibility” or “Technically Infeasible” means that construction of
the Diversion Infrasttucture Projects by the Time Schedule specified by this
Settlement Agreement is not possible despite the City’s reasonable efforts due to
engineering, physical, environmental, or other technical problems beyond the
City’s reasonable control.

“Time Schedule” means on or befere January 1, 2025, or by such later date
established as set forth in Paragraphs 8 and 9.

“Total Net Investrment” means the total capital investment (i.e., the bond principle
amount) that is needed for planning, design, engineering, environmental review,
permitting, construction, and implementation of the &gg&{:abﬁe activities or
infrastructure, affer offsetting or crediting the total capital investment or bond
pringiple required by: all revenues generated from grants or state revolving fund
loans; proceeds from the sales of Effluent diversions or the rights to reclaimed
Effluent; and/or other revenucs available for sewage and reclamation system
expenses or capital investments generated from other non-ratepayer sources of
funding realized by the City.

VW, “Treatment Wetlands” means natural treatment systerns other than the existing

YY.

h wildlife treatment ponds, constructed in uplands and/or as a retrofit of the wildlife

treatment ponds, which shall be designed, engineered, and constructed such that,
in combination with WRE upgrades to plant treatment unit processes, Efftuent
discharged from the nafural treatment systems shall not, as mutually determined
by the Parties and permitted by the RWQCRB during the NPDES permitting
process, cause or contribute to a violation of any applicable receiving waterbody
water quality ob}ecnves impair any receiving watetbody beneficial uses, or
contain pitrate in congentrations greater than 4.0 mg/L. as a monthly average.

“USFWS’ means the United States Fish and Wildlife Service.

“VCK” means Wishtoyo Foundation’s Ventura Coastkeeper Program, Wishtoyo
Foundation being a 501(c)(3) nonprofit organization.

“Ventura” means the City.

“Water Reclamation Uses” means diversion or delivery of Effluent to uses to
improve or enhance beneficial uses (as defined under Porter Cologne and
designated in the RWQCB’s Water Quality Control Plan (Basin Plan)) or
otherwise for purposes of improving conservation of, providing supply in lieu of,
or offsetting use of. other designated sources of state, regional, or local water

39
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supply, including, without limitation, urban landscape irrigation, agricultural
irrigation, groundwater injection, groundwater percolation or recharge,
groundwater injection to combat sea water intrusion, delivery to, and provision of
water to another agency for any of the foregoing uses, and/or diversion or
delivery of Effluent to enhance water copservation or for other appropriate uses,
such as once-through cooling for power plants.

“WRF’ means the Ventura Water Reclamation Facility.

“WRF NPDES Permit” means RWQCB Order No. R4-2008-0001 and NPDES

No. CA00053651, together with any time schedule orders that may be issued by

the RWQCB in conjunction therewith, and any renewal, revision, or
replacement thereof, or any superseding Order, NPDES permit, or associated

time schedule orders,
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SANTA CLARA RIVER ESTUARY SETTLEMENT

CIVIC ENGAGEMENT

ATTACHMENT B

Date Avenue Reach
117 Pierpont Community Shana Epstein, General Manager
Council Presentation
12/7 Downtown Ventura Shana Epstein, General Manager
Organization and Westside
Community Council
Presentations
12/2 “Ventura Water” Article Ventura Breeze 11,000
11/22 “Community Turns Out to Ventura Water’'s E-Newsletter, 2,450
Learn, Discuss Future of Pipeline (Vol. 1, Issue 3), Ventura
Ventura Water” Article Water Facebook, Twitter
11/20 “Ventura Water’s Future” CAPS-TV, Channel 15 (airing 14x | 22,000 (ongoing)
Video weekly)
1114 “Santa Clara River Estuary | Ventura County Star web article FB 183
plan laid out” Article “Water reuse drives debate”, link
posted on Ventura Water
Facebook, Twitter
11/11 Town Hall Meeting Pictures ‘| Posted on Ventura Water FB 205
Facebook, Twitter
11/11 “Water reuse drives debate” | Ventura County Star 20,369
Article
11/10 Estuary Town Hall Meeting | City Hall 50 attendance
11/9 “Town Hall Meeting Nov.10 | Whisenhunt Communications E- | 400
Addresses Water Future” Newsletter, News Flash
‘ Article
11/9 Town Hall Meeting Event Facebook, Twitter via City website | FB: 251
Repost; Community
Meeting
11/8 GM Invitation to Attend Ventura Water’'s E-Blast, Ventura | 2,450 customers;
Town Hall Water Facebook, Twitter FB 211
11/8 “Ventura Water’s Future” Posted on City website YTD 250+ views
Video
11/6 “At what price do we protect | Ventura County Star 20,369
water” Guest Editorial Rick
Cole
11/3 GM Invitation to Attend Ventura Water’'s E-Blast, Ventura | 2,450 customers;
Town Hall Meeting Water Facebook, Twitter FB 124
11/3 “Ventura Water’s Future” First Posted on Ventura Water
Video Presentation Facebook, Twitter, Ventura Water
YouTube Channel
11/2 Town Hall Invitation Letters | Personal Letters 85 key
' From GM stakeholders
11/2 -| Attend Town Hall Meeting City website 600

Press Release
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11/2 Attend Town Hall Meeting Ventura Breeze 11,000
Advertisement

11/2 “Town Hall Meeting” Article | Ventura Breeze 11,000

11/2, 4, | Attend Town Hall Meeting Ventura County Star 20,369 each date

59 Advertisement

10/31 “At What Price Do We CM Blog 650
Protect Our Water” City
Manager Rick Cole’s Blog

10/30- Ventura Water Town Hall Facebook Ad 27,430

11/10 Meeting Advertisement

10/28 “Community Invited to City of Ventura's E-Newsletter, 4,982
Attend Santa Clara River Achieving the Vision
Estuary Settlement Town
Hall Meeting, November
10 “ Article

10/19 “Protecting Ventura’'s Water | Ventura Water’s E-Newsletter, 2,000 customers
Future” Article Pipeline (Vol. 1, Issue 2)

10/15 Town Hall Meeting City website, Ventura Water Web 600; FB 251
Calendar Event Posted Facebook, Twitter

9/30 “Santa Clara River Estuary | Ventura Water’s E-Newsletter, 2,000 customers
Settlement” Article Pipeline (Vol. 1, Issue 1)

9/13- Attend Town Hall Meeting Ventura Chamber of Commerce 2,000

11/15 Advertisement Homepage Web Banner 7

9/8 Midtown Ventura Shana Epstein, General Manager | 20 attendance
Community Council
Presentation

or7 “Ventura water and public Ventura Breeze, link posted on Breeze 11,000;
interest groups protect Ventura Water Facebook, Twitter | FB 370
estuary with settlement”
Article ,

8/29 “Ventura accord will Ventura County Star, link posted | Star 20,369; FB
conserve a precious on Ventura Water Facebook, 256
resource” Editorial Twitter

8/19 “Collaboration to Protect City of Ventura’s E-Newsletter, 4,982
Santa Clara River Estuary” | Achieving the Vision
Article

8/18 Radio Coverage of KVTA Radio 4,000
Announcement

8/18 “Ventura reaches discharge | Ventura County Star, link posted | Star 20,369; FB
water deal” Article on Ventura Water Facebook, 182
. Twitter

8/18 “Fresh Start in Ventura” Web, link posted on Ventura FB 158
Heal the Bay President Water Facebook, Twitter
Mark Gold’s Blog

8/17 Settlement FAQs, www.cityofventura.net/water/rivers | 600+ visits
Information, Legal (ongoing)
Summary

8/17 Settlement Announcement | City website, Ventura Water 250; FB 154

Press Release

Facebook, Twitter
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